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QUESTIONS PRESENTED 


1. Whether under the provisions of the Foreign Service Act of 
1946, and regulations pursuant thereto, a statement of charges ina 
separation proceeding against an employee to whom the Act and regula- 
tions are being applied, which charges that employee, generally, with 
poor judgment and with conduct violative of provisions of the Foreign 
Service Regulations, without specifying which of the many sub-sections 
of the regulations were involved, and with violation of unspecified 
Customs Regulations, states the "reasons" for the proposed separation 
with the specificity required by the Statute and the regulations. 


2. Was appellant's discharge from employment in the International 
Cooperation Administration, an agency within the Department of State, 
made in violation of the provisions of the Foreign Service Act and foreign 
service regulations governing discharge of foreign service personnel, 
where-appellee, the Director of said agency, after an agency hearing, 
made no findings upon the charges relied upon by the agency as warrant- 
ing such discharge; simply notified appellant, a foreign service staff 
officer, that his withdrawal and termination were "proper actions," and 
revealed to appellant the nature of the recommendations of the hearing 
board only after appellant sought judicial review of his discharge? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


SCOTT C. HARSHAW, 


Appellant, 


Vv. 





JOHN B. HOLLISTER, Director 
of International Cooperation 
Administration, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia, dated June 17, 1958, granting the 
defendant's motion for a summary judgment and denying acai 
cross-motion for a summary judgment. 


The jurisdiction of this Court is invoked under the provisions of 
Section 1291, Title 28, United States Code. 





2 
STATEMENT OF THE CASE 


On and before July 20, 1952, appellant was a permanent employee 
of the United States Government under the classified civil service, 
holding the position of Public Building Superintendent, GS-9, Public 
Health Service. On that date he was separated from that position in 
order to accept an appointment, effective July 21, 1952, to the position 
of Maintenance Engineer, FSS-6, Department of State, Division of 
Foreign Personnel, with duty station at Monrovia, Liberia. Specifically, 
his new assignment was with the Technical Cooperation Administration 
Program within the Department of State. This separation was with re- 
employment rights in the Public Health Service. On June 1, 1953, the 
Technical Cooperation Administration Program was transferred to the 
Director of Mutual Security, and thereafter, on August 1, 1953, to the 
Director of Foreign Operations Administration (hereinafter called 
F.0.A.) as successor to the Director of Mutual Security. On May 9, 
1955, F.0O.A. was abolished by Executive Order No. 10610, effective at 
the close of business June 1, 1955, and its functions and personnel, 
including appellant, were transferred to the Department of State. The 
functions were then delegated by the Secretary of State to the Director 
of International Cooperation, an agency created within the Department 
of State. 


In December, 1954, appellant was returned to the United States 
from his post in Liberia and was subsequently informed that he was 
under agency investigation concerning charges that had been placed 
against him. Under date of March 25, 1955, appellant was advised by 
written notice from F.O.A. that it was proposed that he be separated 
from F.O.A. thirty days after his receipt of the notice (J. A. 8). This 
notice charged appellant generally with conduct violative of Foreign 
Service Regulations as set forth in I FSM-IV 626.1 and 626.2; with poor 


judgment and with: (1) making private arrangements in anticipation of 


personal profiti by qualifying to engage in outside business activities 
while an F.0.A. employee in Liberia in contravention of Administrative 
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Memoranda Numbers 35 and 62; (2) transporting four rough diamonds of 
nominal value, in violation of Customs Regulations, and (3) disposal of 
custom -free provisions to Liberian Nationals in violation of Adminis- 
trative Memoranda Numbers 35 and 62, specifically 626.21 (a) and (b). 
Appellant replied to the charges and, thereafter, under date of April 8, 
1955, he was informed by F.O.A. that the several instances of poor 
judgment on his part rendered him unsuitable for further foreign assign- 
ment with the agency and that his separation would be effected at the 
close of business on April 25, 1955 (J. A. 11). Appellant appealed to the 
Director of F.O.A. : 


Pending appellant's appeal, F.O.A. was abolished and its functions 
and personnel were transferred to the Department of State and the 
Secretary of that Department assigned said functions and personnel to 
the Director of International Cooperation, an agency within the Depart- 
ment of State (hereinafter called I.C.A.). Subsequent thereto, on 
August 23, 1955, the Director of I.C.A. appointed an Appeal Board of 
three persons "to hear evidence relating to the appeal" and requested 
them to submit their "joint recommendation" to the Director for con- 
sideration. (J. A. 24). ! 


At the outset of the hearing before the Appeal Boar don August 30, 
1955, the appellant pointed out to the Board that inasmuch as the notifica- 
tion of proposed separation had charged him with violations of Memo- 
randa Numbers 35 and 62, which Memoranda embody numerous foreign 
service regulations and also charged him with violation of Custom 
Regulations, while the letter of April 8, 1955, notifying him of his dis- 
charge stated that the agency was relying on instances of appellant's 
poor judgment as the basis for the discharge, the charges were so broad 
and sweeping as to be too vague to afford appellant a fair chance to 
defend himself. He requested the Board to inform him whether he was 
being charged with exercising poor judgment or with the violation of 
regulations embodied in Memoranda Numbers 35 and 62, and, if the 
latter, to specify which portions of Regulations 626.1 and 626.2 were 


involved. The Board denied the request and proceeded with the hearing. 
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On September 26, 1955, the appellee, Director of I.C.A., informed 
appellant that "after due consideration to the recommendations" of the 4 
Appeal Board it was his decision that appellant's "withdrawal from the 
foreign service and termination were proper actions" and that his ? 
separation from service would be effective thirty days thereafter 
(J. A. 12). Appellee made no findings on the charges that had been 
lodged against appellant; nor did he furnish appellant with the findings 
or recommendations of the Appeal Board. 


Pursuant 'to the decision of the Director of I.C.A., appellant was 
separated from the service. Thereafter he appealed his separation to 
the Appeals Examining Office of the United States Civil Service Commis- 
sion which office refused to review the case on the ground of lack of 
jurisdiction, and this refusal to review was upheld by the Commission's 
Board of Appeals and Review. Thereupon appellant filed this action in nn 
the United States District Court for the District of Columbia, seeking a 
judgment declaring appellee's action in effecting his removal to be in 
violation of the applicable statutes and regulations; a judgment setting 
aside the removal action as being illegal, void and of no effect, anda 
mandatory injunction ordering appellee to restore appellant to his em- 
ployment and position. 


Both parties moved for summary judgment in the District Court. 
Appellee attached to his motion a copy of the findings and recommenda- 
tions of the Appeal Board (J. A. 25). This was appellant's first know- 
ledge of the nature of the Board's findings and recommendations. At the 
hearing on the motions the District Court held that there was no issue 
as to any material fact; that the charges against appellant were suffi- 
ciently specific; and that the actions of the agency in removing appellant 
were in substantial compliance with the applicable statutes and regula- 
tions. He thereupon granted appellee's Motion for Summary Judgment 


and denied appellant's Cross-Motion for Summary Judgment (J. A. 42). 
It is from that order that appellant has appealed. 





5) 
STATUTES AND REGULATIONS INVOLVED 


| The relevant parts of the statutes and regulations inyolved are set 
forth in Appendix I and the Joint Appendix. : 


| i 
i 


ly STATEMENT OF POINTS 
The Court erred: 


1. In finding that the charges against appellant were sufficiently 
' specific. 3 


2. In finding that the actions of appellee were in substantial 
compliance with the applicable statutes and regulations. 


3. In granting appellee's Motion for Summary Judgment. 


a 4. In denying appellant's Motion for Summary Judgment. 
| 
° SUMMARY OF ARGUMENT 7 
L \ In effecting appellant's separation the Director of 1.C.A., appellee 


herein, failed to comply with the requirements of the Foreign Service 
Act of 1946, and regulations promulgated pursuant thereto because: 

. (1) the charges were vague, indefinite and insufficient to properly inform 
appellant of the "reasons" for the proposed separation and to give him a 





fair chance to defend himself. Appellant was charged with the exercise 
of "poor judgment," at large, violation of Customs and Foreign Service 
Regulations, without meaningful designation of the regulations involved, 
‘ and with unspecified conduct unrelated to the regulations; (2) the Act 
and regulations upon which appellee relied authorize separation only if 
, the "misconduct" alleged in the statement of charges has been estab- 
lished. Appellee was required by the regulations to make findings as to 
| whether the charges of misconduct were established and to notify appel- 
| lant of his decision. Appellee failed to make findings and notified appel- 
lant only of his conclusion that appellant's withdrawal from foreign 


yi service and termination were "proper actions:"' The advisory findings 
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and recommendations of the Appeal Board are immaterial and do not 
satisfy the statute and regulations because appellee himself was required 
to make the decision and further, appellant learned the nature of these 
findings and recommendations only when they were filed in this cause as 
an appendix to appellee's Motion For Summary Judgment. 


ARGUMENT 


In the proceedings in District Court appellee conceded that at the 
time appellant was advised of the proposed discharge, F.O.A. proceeded 
on an ad hoc basis using the pertinent provisions of the Foreign Service 
regulations, and that at time of hearing and removal I.C.A. was governed 
by and acted pursuant to Section 652 of the Foreign Service Act of 1946, 
60 Stat. 999, 22 U.S.C. 801, et seq., and regulations promulgated pursuant 
thereto. Sections 651 and 652 (U.S.C., Secs. 1021, 1022) (Appendix I), of 
that Act provided that no foreign service staff officer shall be separated 
from the Service for unsatisfactory performance of duty, misconduct or 
malfeasance until he shall be granted a hearing and his unsatisfactory 
performance of duty, misconduct or malfeasance shall have been estab- 
lished at such hearing. 


The pertinent provisions of the Foreign Service regulations (J. A. 
13-14-14a) prescribe the following procedures: 


(1) If action for removal on the ground of misconduct is to 
be taken, the employee must be presented a statement of charges, set- * 
ting out the reasons for the proposed removal. (J. A. 14) 


(2) |The employee shall be allowed a reasonable time to 
reply to the statement of charges, ordinarily 30 days. (J. A. 14) 4 





(3) If the employee's reply is not considered adequate, he 
shall be granted a hearing before a Board. (J. A. 14) 


(4) The Board renders its opinion as to whether misconduct ‘ 


has been established and makes its recommendations to the Secretary 
of State who shall thereafter make a final decision. (J. A. 14a) 





ree 
” | 
(5) The employee charged shall be notified of the Secretary's 
decision. (J. A. 14a) 


3 

Inasmuch as the functions of the Secretary of State were delegated 
in this instance to appellee, he was required, in effecting appellant's 
discharge, to comply with all of the applicable provisions of the Foreign 


‘ Service Act and the regulations promulgated pursuant thereto. Service v. 
x Dulles, 354 U. S. 363, 1 L Ed. 2d 1403 (1957); see also, Vitarelli v. 
Seaton, __ U.S. App. D.C. __ (decided February 13, 1958). It is 
, appellant's position that appellee failed to comply with the applicable 


statutory provisions and regulations and that the District Court erred 
in holding otherwise and in granting appellee's Motion for Summary 
Judgment and denying appellant's Cross-Motion, because: 

I 


THE CHARGES MADE AGAINST APPELLANT WERE 
NOT SUFFICIENTLY SPECIFIC TO GIVE APPELLANT 
A FAIR CHANCE TO DEFEND HIMSELF. 3 
The letter of March 25, 1955, notifying appellant of i proposed 
removal set forth, in part, in broad and general terms and, in part, in 
less general terms, the conduct of appellant upon which his removal 
was to be based. Thus, he was informed: 


(1) "The incidents reflecting on your suitability for over- 
seas assignment for the most part relate to the regulations controlling 
private business activities abroad and code of ethics." (Underscoring 
ours). In connection with this statement, he was further advised that 
Administrative Memorandum No. 62 was considered as governing, 
which Memorandum incorporated the Foreign Service regulations set 
forth in I FSM-IV 626.1 and 626.2. | 


(2) "After thorough and sympathetic reviewing of your 
activities in Monrovia reflecting poor judgment exercised by you on 
several occasions, we cannot consider you for further overseas employ- 
ment.'’ (Underscoring ours). 
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This notice further set forth as the reasons for his discharge: 


(1) 'Making private arrangements in anticipation of per- 
sonal profit by qualifying to engage in outside business activities while 
an F.O.A. employee in Liberia.” This conduct was alleged therein to 
be violative of Administrative Memorandum No. 62. 


(2) '"Transporting four rough diamonds of nominal value." 
This action was alleged to be in violation of unspecified Customs Regu- 
lations. 


(3) ‘Disposal of custom-free provisions to Liberian Nation- 
als."' This activity was alleged to be in violation of 626.21 (a) and (b) of 
Administrative Memorandum 62. 


Appellant made written reply to this notice of proposed removal, 
and, on April 8, 1955 received a letter from the Director of Personnel, 
Foreign Operations Administration (F.O.A.), the predecessor of I.C.A., 
informing him that his reply had been considered. He was at that time 
notified therein as follows: 


"The several instances of poor judgment on your part in Liberia 
are sufficient basis to render you unsuitable for further foreign assign- 
ments with this Administration. Accordingly, you are notified that your 
separation will be effected at the close of business on April 25, 1955... ." 
(Underscoring ours). (J. A. 11). 


Reference to Administrative Memoranda 35 and 62 (J. A. 28-30) 
which embody Sections 626.1 and 626.2 of the Foreign Service Regula- 
tions reveals that Section 626.1 itemizes ten prohibited activities em- 
bracing varied and diversified conduct and Section 626.2 specifies four 
unethical practices of a diversified nature. 


Inasmuch as the notice of March 25, 1955, had charged appellant 
for the most part, with violations of Administrative Memorandum 62, 
which embodies these numerous Foreign Service regulations embracing 
activities of various and diverse natures, and with violation of Customs 
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Regulations, and inasmuch as the letter of April 8, 1955 had stated that 
the agency was relying upon appellant's poor judgment as the basis for 
its removal action, appellant, at the outset of the hearing held on 
August 30, 1955, requested the hearing Board to at least specify which 
of the many subdivisions of the regulations it was relying upon. The 
Board took the position that no greater specificity of the charges was 
required. and denied appellant's request. Asa consequence, appellant, 
who was the only witness present for either side, was compelled to 
attempt to disprove the violation of each of these many regulations. 
Disproof of the "poor judgment," at large, so to speak, or of the un- 
specific incidents which did not relate to the terms of the regulations 
could scarcely be affirmatively undertaken by appellant. i 


The very purposes of a statement of charges are to give the em- 
ployee the reasons for his removal and to afford him a fair opportunity 
to defend himself against those specific charges. Cf. Deak v. Pace, 

88 U.S. App. D. C. 50, 185 F. 2d 997 (1950); and Mulligan y. Andrews, 

93 U.S. App. D. C. 375, 211 F. 2d 28 (1954). See also, Boudin v. Dulles, 
and Dulles v. Boudin, 98 U. S. App. D. C. 305, 235 F. 2d 532 (1956); and 
Dayton v. Dulles, 99 U. S. App. D. C. 47, 237 F. 2d 43 (1956), where this 
Court reversed judgments in favor of the Secretary of State where the 
Secretary rested his denial of passports upon a section of the regulations 
without specifying which of three subsections he relied upon and made no 
finding sufficient to bring the case within any one of the subsections. 


We think it fair to say that in the face of the welter of charges in 
this case, involving the exercise of "poor judgment," at large, violation 
of regulations, without any meaningful designation of the regulations 
violated, and conduct unrelated to the regulations but otherwise un- 
specified, appellant could not have been informed with reasonable cer- 
tainty and precision of the reasons for the proposed removal and could 
not have the advantage of a hearing within the meaning of the Act and 
the regulations. Any findings made relating to these vague charges 


could not be sustained. Kutcher v. Higley, 98 U. S. App. D. C. 51, 242 
F. 2d 24 (1956). 
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II 


THE FINDINGS REQUIRED BY THE FOREIGN 
SERVICE ACT AND REGULATIONS WERE 
NEITHER MADE NOR COMMUNICATED TO 
APPELLANT 


The Foreign Service Act and the regulations promulgated pursuant 
thereto authorized the separation of appellant only if the "misconduct" 
alleged in the statement of charges were established at a hearing on 
those charges. The Hearing Board was required by the regulations to 
render an opinion as to whether or not misconduct is established at the 
hearing and to make recommendations to the Secretary. It was the 
Secretary's duty (appellee, Director's in this case, as evidenced by his 
letter appointing the Board) (J. A. 24), to make the decision, and this 
decision was required to be communicated in writing to appellant. 
(Foreign Service Manual, Part IV, Sections 764.4, 764.5) (J. A. 14a). 
Appellant contends that the decision of appellee required by the Statute 
and regulations must be supported by his findings on the charges made, 
Mulligan v. Andrews, 93 U.S. App. D. C., 375, 211 F. 2d 28 (1954); and 
that in this case no such findings were made or communicated to appel- 
lant. 


On September 26, 1955, appellee notified appellant in writing as 
follows: 


"This will serve to advise you of my decision 
respecting your separation from this Agency after 
due consideration to the recommendations made 
by the Appeal Board in your case. 


"It is my decision that your withdrawal from 


the foreign service and termination were proper 
actions and that your separation from the service 


of this Agency should be complete effective thirty 
days from the date hereof, this thirty day period 
to be an extension of leave without pay."" (Under- 
scoring ours). 


The "recommendations" of the Appeal Board referred to in 
appellee's letter were not communicated to appellant prior to this 
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action; indeed, he did not learn their content until they appeared as an 
appendix to appellee's motion for summary judgment. In appellant's 
opinion, the findings and recommendations of the Appeal Board are 
immaterial to the issues of this case because the regulations require 
that the decision be made by appellee. Moreover, appellant urges that 
even a finding by appellee - Director, himself, if furnished to appellant 
not in the ordinary course but only as an exhibit filed in court after 
litigation has begun, would be legally insufficient. Dayton v. Dulles, 

99 U. S. App. D. C. 47, 247 F. 2d 43 (1956). 


Clearly there is nothing in the letter of September 26, 1955, (which 
was the only notification of appellee's decision given to appellant) that 
contains any finding whatsoever on the many charges that had been 
preferred against appellant. Here we have a mere conclusion by appel- 
lee that appellant's withdrawal from foreign service and termination 
were "proper actions."’ Plainly this statement of a conclusion does not 
apprise appellant of the reasons for his removal and therefore, it fails 
to meet the requirements of the Statute and regulations. Particularly 
apropos of our present discussion is the case of Mulligan v. Andrews, 
supra, involving the Civil Service regulations, where this Court held that 
the conclusion of "unsuitability"’ based upon vague references to the em- 
ployee's answer and "facts developed during the investigation" did not 
meet the requirements of "reasons" for removal and stated: 

"The decision failed to disclose which of the 
charges contained in the notice of proposed 
adverse action were relied upon for removal; or, 
indeed, whether removal rested upon any of the 
charges. Under the provisions of the statute and 
of the regulations outlined above, only findings 
upon such charges, specifically identified, can 


constitute the 'reasons' required in the adverde 
decision." 





So here, the conclusion of "proper actions" based upon vague and 
indefinite charges and reference to uncommunicated recommendations 
of the Appeal Board cannot meet the requirements of a statute that 
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dictates that the charge of misconduct must be established at a hearing 
and of regulations which command that the statement of charges set out 
the reasons for the proposed separation and that appellee make a 
decision on those charges and notify appellant thereof in writing. As in 
Mulligan, the "decision" failed to disclose which of the charges con- 
tained in the notice of proposed separation were "established" and 
relied upon for removal; or, indeed, whether removal rested upon any 


of the charges. 
This Court stated in Kutcher v. Higley, supra, that, 


"Since only findings on charges, specifically 
identified, can constitute reasons for removal, a 
reading of the charges must demonstrate the 
reasons for dismissal, assuming all of the charges 
are sustained. This is not so here." 


Nor is it so in the instant case. Accordingly, the statute and regulations 
upon which appellee relied do not support his actions, and appellant's 
separation was unlawful. Federal Trade Commission v. The B. F. 


Goodrich Co., 100 U.S. App. D. C. 58, 242 F. 2d 31, (1957); Dayton v. 
Dulles, supra; Boudin v. Dulles, supra; Haynes v. Thomas, 98 U.S. App. 
D. C. 131, 232 F. 2d 688 (1956); Burrell v. Martin, 98 U. S. App. D. C. 
33, 232 F. 2d 33 (1956). 


CONCLUSION 


The failure of appellee to make the required findings is sufficient 
alone to vitiate the action of appellee in separating appellant from his 
position; and, when that action is considered in relation to the indefinite- 
ness of the charges themselves, it becomes patent that the granting of 
appellee's Motion for Summary Judgment by the Court below and the 
denial of appellant's Motion For Summary Judgment strips the Foreign 
Service Act and Regulations of their vitality and deprive appellant of 
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the benefits of the procedural safeguards established thereby. Its 
action was therefore erroneous and should be reversed. 


Respectfully submitted, 


JOSEPH C. WADDY | 
WILLIAM C. GARDNER 
WILLIAM B. BRYANT 


615 F Street, N. W. 
Washington, D.C. 


Attorneys for Appellant 
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7 APPENDIX I 


FOREIGN SERVICE ACT OF 1946 3 
P. L. 724, 79th Congress, 60 Stat. 999, 1017, 22 U.S.C.A. sec. 1021, 


1022. | 
; PART F - SEPARATION OF STAFF OFFICERS AND EMPLOYEES 
‘ FOR UNSATISFACTORY PERFORMANCE OF DUTY 
1° Sec. 651. The Secretary may, under such regulations as he may 
. prescribe, separate from the Service any staff officer or employee 


on account of the unsatisfactory performance of his duties, but no 
such officer or employee shall be so separated from the Service 
until he shall have been granted a hearing by the Board of the 
Foreign Service and the unsatisfactory performance of his duties 
shall have been established at such hearing. , 


FOR MISCONDUCT OR MALFEASANCE 
Sec. 652. The Secretary shall separate from the Service any staff 
officer or employee who shall be guilty of misconduct or mal- 
feasance in office, but no such officer or employee shall be so 
separated from the Service until he shall have been granted a 
hearing by the Board of the Foreign Service and his misconduct 
or malfeasance shall have been established at such hearing.*+**** 


MUTUAL SECURITY ACT OF 1954 : 
P. L. 665, 83rd Congress, 68 Stat. 832, 857, 28 U.S.C.A. sec. 1787 


Sec. 527 EMPLOYMENT OF PERSONNEL — 
x* * *£ * * *€ *€* *K KF KK KH KK KH KH KH 
(c) For the purpose of performing functions under this Act out- 
side the continental limits of the United States, the Director may — 
* * * * * * K *x* * i 

(2) utilize such authority, including authority to appoint and 
assign personnel for the duration of operations under this Act, 
contained in the Foreign Service Act of 1946, as amended 
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Page 2 

(22 U.S.C. 8 801), as the President deems necessary to carry out 
functions under this Act. Such provisions of the Foreign Service Act as 
the President deems appropriate shall apply to personnel appointed or 
assigned under this paragraph, including in all cases, the provisions of 
sections 443 and 528 of that Act. * * * * * * * * * © © © & 


EXECUTIVE ORDER NO. 10477 
18 Fed. Reg. 4540 


AUTHORIZING THE DIRECTOR OF THE UNITED STATES IN- 
FORMATION AGENCY TO EXERCISE CERTAIN AUTHORITY 
AVAILABLE BY LAW TO THE SECRETARY OF STATE AND THE 
DIRECTOR OF THE FOREIGN OPERATIONS ADMINISTRATION 


By virtue of the authority vested in me by section 2 (d) of Re- 
organization Plan No. 8 of 1953, and as President of the United 
States, it is ordered as follows: 


* * * *€ € *€ *€ K K * 


Sec. 2. AUTHORITY UNDER THE FOREIGN SERVICE ACT AND 
RELATED LAWS. 


(a) Except as provided in section 2 (c) of this order, the 


Director is authorized to exercise, with respect to Foreign Serv- 
ice Reserve officers, Foreign Service staff officers and employees, 
and alien clerks and employees employed to perform the said 
transferred functions, the authority available to the Secretary of 
State under the Foreign Service Act of 1946, 60 Stat. 999, as 
heretofore or hereafter amended, or under any other provision of 
law pertaining specifically, or generally applicable, to Foreign 
Service Reserve officers, Foreign Service staff officers and em- 
ployees, ‘and alien clerks and employees, including the authority 
to prescribe regulations, not inconsistent with applicable laws, 
incident to the exercise of such authority. The Director is further 
authorized to exercise in the performance of the said transferred 
functions the authority available to the Secretary of State under 
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sections 561 and 562 of the Foreign Service Act of 1946, as 
amended, and under sections 1021 through 1071 thereof ,* * ee 


‘e EXECUTIVE ORDER NO. 10522 

. 19 Fed. Reg. 1689 

‘ AUTHORIZING THE DIRECTOR OF THE UNITED STATES IN- 
» FORMATION AGENCY TO CARRY OUT CERTAIN FUNC TIONS 
a OF THE BOARD OF THE FOREIGN SERVICE : 

° By virtue of the authority vested in me by Chapter Il of the 


Supplemental Appropriation Act of 1954 (Public Law 207, 83rd 
Congress; 67 Stat. 419), and as President of the United States, it 
is ordered as follows: 3 

Section 1. The Director of the United States Information Agency is 
hereby authorized to carry out the functions of the Board of the 
Foreign Service, provided for by the Foreign Service Act of 1946 
(60 Stat. 999; 22 U. S. C. 801 et seq.), with respect to personnel 
appointed or assigned for service in the United States Information 
Agency under the provisions of such Act, as amended: Provided, 
that nothing herein contained shall be construed as transferring to 
the said Director any function of the said Board relating to any 
Foreign Service Officer. : 

Section 2. The Director of the United States Information Agency is 
hereby authorized to prescribe such regulations and issue such 
orders and instructions, not inconsistent with law, as may be 
necessary or desirable for carrying out his functions under sec- 
tion 1 of this order.* * * * * * * * ! 


EXECUTIVE ORDER NO. 10575 
19 Fed. Reg. 7249 
ADMINISTRATION OF FOREIGN-AID FUNCTIONS 
By virtue of the authority vested in me by the Mutual Security Act 
of 1954 (68 Stat. 832), by section 301 of title 3 of the United States 
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Code, and as President of the United States and Commander in 
Chief of the armed forces of the United States, it is hereby 
ordered asfollows: * * * * * * * * * 

(c) ‘Pursuant to section 527 (c) (2) of the Act, it is directed 
that the authority made available to the Director of the United 
States Information Agency with respect to his functions by sec- 
tion 2 of Executive Order No. 10477 of August 1, 1953 (18 F. R. 
4540), and by Executive Order No. 10522 of March 26, 1954 (19 
F. R. 1689), subject to the provisions of law applicable in con- 
nection with such authority, may be utilized by the Director of the 


Foreign Operations Administration with respect to his functions. 
*x* * * * kK Ke Ke KX * * 


EXECUTIVE ORDER NO. 10610 
20 Fed. Reg. 3179 


ADMINISTRATION OF MUTUAL SECURITY AND “RELATED 
FUNCTIONS 


By virtue of the authority vested in me by the Mutual Security 
Act of 1954, including particularly sections 521 and 525 thereof 
(68 Stat. 855, 856), and as President of the United States, it is 
ordered as follows: 


PART I. DEPARTMENT OF STATE; INTERNATIONAL 
COOPERATION ADMINISTRATION 


Section 101. Exclusive of the functions transferred by the pro- 
visions of section 201 of this order, all functions conferred by 
law upon, or delegated or otherwise assigned by the President to, 
the Director of the Foreign Operations Administration, and all 
functions conferred by law upon, or otherwise placed under the 
jurisdiction of, the Foreign Operations Administration (including, 
subject to the provisions of sections 102 (b) and (c) of this order, 
all functions of agencies, officials, and employees of the Foreign 


Operations Administration), are hereby transferred to the Secre- 
tary of State and the Department of State respectively. 
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Section 102. The following are hereby transferred to the Depart- 


ment of State: 


ri (a) All offices of the Foreign Operations Administration, 
» exclusive of the office of Director of the Foreign Operations 
> Administration. * * * * * * * * * KO OK 


- Section 103. 
(a) The Secretary of State shall establish, with the offices, 

personnel, and facilities transferred to the Department of State 
by or under section 102 (a) and 302 of this order, an agency in the 
Department of State which shall be known as the International Co- 
operation Administration. The agencies transferred by sections 
102 (b), (c), and (d) of this order shall be made a part of or 
attached to the International Cooperation Administration. The 
International Cooperation Administration shall be headed by the 
Director of the International Cooperation Administration referred 
to in the first sentence of section 103 (b) of this order. The said 
Director shall report directly to the Secretary of State. Except 
as may be otherwise provided by the Secretary of State in respect 
to the matters referred to in section 104 of this order, the functions 
transferred by section 101 hereof shall be carried out by or under 
the International Cooperation Administration or the Director 
thereof. The said Administration, including all its officers and 
agencies, and all functions transferred by this Part shall be sub- 
ject to the direction and control of the Secretary of State. To such 
extent as the Secretary of State shall prescribe, consistent with 
law and without diminishing assignments made or required to be 

. made by this order to the International :Cooperation Adm inistration 
or the Director thereof, the said Administration and Director shall 
be deemed to be the successors of the Foreign Operations Adminis- 
tration and the Director thereof, respectively, in respect of trans- 
fers to the Department of State and the Secretary of State made by 


this order. * * * * * * * * * * 
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PART Il. GENERAL PROVISIONS 
Section 301. As used in this order, the term functions includes 


powers, duties, authority, responsibilities, and discretion. * * * 
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JOINT APPENDIX 


1 [ Filed June 9, 1956] 
: UNITED STATES DISTRICT COURT 
‘ FOR THE DISTRICT OF COLUMBIA 
, SCOTT C. HARSHAW 
654 Girard Street, Northwest 
J Washington, D. C., 
Plaintiff  ° | 
v. ’ Civil Action No. 2408-56 


JOHN B. HOLLISTER 

Director of International 
Cooperation Administration 

Washington, D. C. 


Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT, RESTORATION OF 
JOB, AND OTHER RELIEF , 

1. This is a civil action for equitable relief and for declaratory 
judgment arising under the laws of the United States. The amount in 
controversy exceeds $3,000.00 exclusive of interest and costs. 

2. Jurisdiction of this Court is invoked under United States Code, 
Title 28, Sections 1331 and 2201 and District of Columbia Coie, Sec- 
tions 11-305, and 11-306. : 

3. Plaintiff is a citizen of the United States and is a resident of 
the District of Columbia. : 

4. Defendant is the duly appointed, acting and qualified Director 
of the International Cooperation Administration, an agency in the United 
States Department of State, and is sued in that capacity only. 

5. Effective July 21, 1952, plaintiff was employed by the said 
Department of State as a Foreign Service Staff Officer of class 6ata 
salary of $6,501.00 per year, pursuant to the Foreign Service Act of 
1946 (60 Stat. 999; 22 U.S.C. 8 801 et seq.) The previous day, July 20, 
1952, plaintiff had been separated from employment with the United 
States Federal Security Agency in order that he might transfer to the 


State Department. At the time of the separation, plaintiff was granted 
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re-employment rights with the United States Federal Security 


Agency. 

6. Shortly thereafter plaintiff was assigned to duty at the U.S.A. 
Operations Mission, Monrovia, Liberia, as maintenance engineer. Sub- 
sequently, the functions of this position were transferred to the Foreign 
Operations Administration (hereinafter referred to as F.O.A.) and, in 
connection therewith, plaintiff was transferred to said F.O.A. -- his 
duties, post, class and salary unchanged. F.O.A. was an agency of the 
United States. 

7. On December 20, 1954, plaintiff was informed by his superiors 
in Monrovia that he was being returned to the United States on Decem- 
ber 22, 1954, for consultation. He was ordered to pack and secure all 
of his property before leaving. Plaintiff arrived in the United States on 
December 24, 1954, and thereafter was informed that he was under 
agency investigation concerning certain charges which had been placed 
against him. Plaintiff was not thereafter returned to his post in Mon- 
rovia. He was not given, at that time, any formal statement of the 
charges, but was required to submit to questioning by agency officials 
and to give them statements. Finally, on March 25, 1955, plaintiff 
received written notice from F.O.A. that it was proposed that he be 
separated from employment by F.O.A. effective 30 days thereafter. A 
copy of said notice is appended hereto as "Exhibit A". 

8. The reason for separation set forth in said notice was that 
plaintiff had violated Foreign Service regulations as set forth in I Foreign 
Service Manual, Part IV, 626.1 and 626.2. Copies of these portions of the 
Foreign Service Manual are appended hereto as "Exhibit B". 

9. The conduct of plaintiff alleged in said notice as being violative 
of these regulations was: 

(a) Making private arrangements in anticipation of personal 
profit by qualifying to engage in outside business activities, while an 
F.O.A. employee in Liberia, such activities allegedly being in violation 
of F.0.A. Administrative Memoranda Nos. 35 and 62. Copies of these 
memoranda are appended hereto as "Exhibit C"’. 
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(b) Transporting four rough diamonds of nominal value from 
Liberia to the United States on home leave, back to Liberia on his return 
3 to duty there, and then again to the United States upon return here 
» for consultations which were preliminary to his removal -- all without 
: payment of Liberian export duty and allegedly in violation of U.S. Custom 
regulations. : 

(c) Disposing of custom-free provisions to on Nationals 
while preparing to depart for the United States upon extremely short 
notice -- in violation of said F.O. A. Administrative Memorandum No. 62, 
specifically sections 626. 21(a) and (b). : 
> 10. Said notice of proposal of separation informed: plaintitt that he 
might submit a written statement of explanation within five days and that 
after such statement had been thoroughly considered he would be advised 
of the agency decision. | 

11. On April 8,1955, plaintiff received written notice from F.O. A, 
' that plaintiff's written reply to said charges, submitted by him on March > 
28,1955, had been thoroughly considered; that several instances of poor 
s judgment on his part were sufficient basis to render him unsuitable for 
further foreign assignments with that agency and that his separation 
would be effected at the close of business on April 25, 1955. He was in- 





formed further that F.O. A. employees might appeal in writing separation 
actions of this type to the Director of F.O. A. within five days. A copy of 


‘ this notice is appended hereto as "Exhibit D". 

. 12. Plaintiff did submit an appeal and a hearing was held thereon 
on August 26,1955, by a Board of three hearing officers. 

. 13. Prior to this hearing of August 26,1955, to wit on June 30, 


1955, F.O.A. was abolished and its functions, offices, records, property, 


personnel and positions, with certain exceptions not herein material, 
were transferred to the Department of State, pursuant to Executive Order 
’ 10610 (20 F. R. 3179). Accordingly, on July 1, 1955, plaintiff was trans- 

e ferred from F.O.A. to the International Cooperation Administration 
(hereinafter referred to as I.C. A.) an agency in the Department of State, 
in class FSS-6, and at a salary of $7, 380.00 per year. By the terms of 
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said Executive Order 10610, I.C.A. and its Director had been made the 
successors of F.0.A. and the Director thereof, respectively. 

14. The three hearing officers who heard the plaintiff's appeal on 
August 26, 1955, were employees of I.C.A. who had been selected and 
designated for that purpose by the Director of I.C.A. Plaintiff was 
advised by the office of the General Counsel of I.C.A., in reply to his 
inquiry with respect thereto, that there were in existence no general 
regulations applicable to his separation proceeding and that the agency 
was conducting such proceeding on an ad hoc basis. In its aforementioned 
notification of charges dated March 25, 1955, F.O.A. had informed plain- 
tiff that F.O.A. Manual Order 460.3, which prescribed rules for the 
guidance of F.O.A. employees with respect to conflicts of interests and 
private business activities of F.O.A. employees, was not applicable. 
This Manual Order also prescribed the procedure to be followed in 
actions for the separation of F.0.A. employees charged with violations 
of those rules. 

15. At the outset of the hearing, plaintiff, through his attorneys, 
pointed out to the hearing Board that inasmuch as his notification of 
proposed separation had charged him with violations of the provisions 
of F.0O.A. Administrative Memoranda Nos. 35 and 62, which Memoranda 
embody numerous Foreign Service Regulations embracing activities of 
various and diverse natures, and that, inasmuch as the F.O.A. letter of 
April 8, 1955, notifying him of his discharge had stated that the agency 
was relying upon plaintiff's poor judgment as the basis for its discharge 
action, the charges were so broad and sweeping as to be too vague to 
afford plaintiff a fair chance to defend himself. Plaintiff then requested 
the hearing Board to inform him whether he was being charged with 
exercising poor judgment or with the violation of regulations embodied 
in said Memoranda Nos. 35 and 62, and, if the latter, to specify the 
regulations. Upon advice of agency counsel, then and there present, to 
the effect that no greater specificity of the charges was required for an 
agency hearing, the Board denied plaintiff's request. 


16. At the hearing, no witnesses were called by the Board against 


plaintiff; no Foreign Service Regulations or agency regulations were 
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introduced against him and no custom laws or ac ieaiaaae of the United 
States or Liberia were offered against him. 

5 17. On September 26, 1955, plaintiff was notified = the Director 
of I.C.A. that after due consideration he had reached the decision that 
plaintiff's "withdrawal from the foreign service and termination were 
proper actions" and that plaintiff would be separated effective thirty 
days thereafter. (A copy of this notice is appended hereto as "Exhibit 
E"). Accordingly, plaintiff was discharged from I.C.A. on October 26, 
1955. The legal authority relied upon by said agency in effecting this 
discharge was Section 527 (c)(2) of the Mutual Security Act of 1954 
(68 Stat. 833, 22 U.S.C. 8 1751 et. seq.), which section provides as 
follows: | 

Sec.527 EMPLOYMENT OF PERSONNEL - 

* * * * * KK * : 

(c) For the purpose of performing functions under 

this Act outside the continental limits of the United States, 

the Director may — 

* * * * kK K K * 
(2) utilize such authority, including authority to 

appoint and assign personnel for the duration of operations 

under this Act, contained in the Foreign Service Act of 

1946, as amended (22 U.S.C. 8 801), as the President deems 

necessary to carry out functions under this Act. Such pro- 

visions of the Foreign Service Act as the President deems 
appropriate shall apply to personnel appointed or assigned 

under this paragraph, including, in all cases, the provisions 

of sections 443 and 528 of that Act. 

18. The above-quoted section 527 (c)(2) is expressly implemented 
by Executive Order 10575, 19 F. R. 7249. Under this Executive Order 
10575 and the authority to which it, by its terms, expressly refers, the 
Director of I.C.A. is authorized to exercise with respect to Foreign 
Service Staff Officers and employees that authority which is available to 
the Secretary of State under the Foreign Service Act of 1946, 60 Stat. 
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999, 22 U.S.C. 8 801 et. seq. The only provisions of that Act which 
authorize the separation of Foreign Service Staff Officers and employees 
for cause are as follows: 
PART F- SEPARATION OF STAFF OFFICERS AND 
EMPLOYEES FOR UNSATISFACTORY 
PERFORMANCE OF DUTY. 
Sec. 651. The Secretary may, under such regulations 
as he may prescribe, separate from the Service any 
staff officer or employee on account of the unsatis- 
factory performance of his duties, but no such officer 


or employee shall be so separated from the Service 


until he shall have been granted a hearing by the 


Board of the Foreign Service and the unsatisfactory 


performance of his duties shall have been established 
at such hearing. (Underscoring ours). 


FOR MISCONDUCT OR MALFEASANCE 
Sec. 652. The Secretary shall separate from the 
Service any staff officer or employee who shall be 
guilty of misconduct or malfeasance in office, but no 
such officer or employee shall be so separated from 
the Service until he shall have been granted a hearing 
'....by the Board of the Foreign Service and his misconduct 
or malfeasance shall have been established at such 
hearing. (Underscoring ours). 

19. Administrative regulations governing the procedure to be 
followed in effecting plaintiff's separation under sections 651 and 652 of 
the Foreign Service Act of 1946, and also requiring that the employee's 
unsatisfactory performance of duty, malfeasance, and/or misconduct, 
as the case may be, be established at a hearing and that the employee 
be notified thereupon, are set forth in the Foreign Service Manual 
(I FSM IV 760-'764.63, a copy of which is appended hereto as "Exhibit 
F"). Said regulations are Department of State regulations pertaining to 
Foreign Service personnel and are of general applicability. 
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20. Defendant's action in separating plaintiff from his employ- 
ment was illegal, arbitrary and capricious and in violation of the afore- 
said statutes and regulations. Neither before the hearing nor at the 
hearing were the charges against plaintiff made sufficiently precise and 
specific as to give to plaintiff a fair chance to defend himself or to 
afford him a hearing within the meaning of the applicable statutes and 

regulations. There was no finding that unsatisfactory performance 
of duty, malfeasance, and/or misconduct had been established at the 
hearing, although such finding is required by the statute and regulations. 
The defendant's adverse decision contained only a conclusion that plain- 
tiff's "withdrawal from the foreign service and termination were proper 
actions" and did not purport to reflect that unsatisfactory performance 
of duty, malfeasance and misconduct, or either of them, had been estab- 
lished at a hearing; nor did said decision disclose which, if any, of the 
charges had been established and was being relied upon to justify 
plaintiff's discharge. 

21. As a result of defendant's aforesaid illegal conduct plaintiff 
has been deprived of his employment; has been reduced to an unofficial 
status of "unemployable" with respect to further employment by the 
United States Government; has been denied reemployment by the Depart- 
ment of Health, Education and Welfare, and the successor to the United 
States Federal Security Agency, and has lost in excess of $4,000.00 in 
salary. | 

22. Plaintiff has exhausted his administrative remedies. On 
November 4, 1955, plaintiff appealed his removal to the Appeals Examin- 
ing Office of the United States Civil Service Commission which office 
declined to review the case on the ground of lack of jurisdiction, posi- 
tions of Foreign Service Staff Officers being exempt from the operation 
of the Civil Service Rules and Regulations. Upon further appeal, this 
refusal to review was upheld by the Commission's Board of eee and 
Review on March 28, 1956. 


WHEREFORE, plaintiff prays: 


1. For a judgment declaring defendant's action in effecting plain- 
tiff's removal to be in violation of the aforementioned statutes and 
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regulations of the United States. 

2. For a judgment setting aside plaintiff's removal as being il- 
legal, void and of no effect. 

3. For a mandatory injunction ordering the defendant to restore 
plaintiff to his employment and position, effective October 26, 1955. 

4, For a judgment for accumulated salary and compensation from 
the date of illegal removal until reinstatement. 

5. For such other and further relief as to the Court may seem 
just and proper. 


/s/ Joseph C. Waddy 
615 "F"' Street, N. W. 
Washington 4, D. C. 


/s/ William C. Gardner 
615 "F" Street, N. W. 
Washington 4, D. C. 


Attorneys for Plaintiff 


[ Filed June 9, 1956] 
EXHIBIT "A" 


FOREIGN OPERATIONS ADMINISTRATION 
Washington 25, D. C. 


Mar 25 1955 
REGISTERED MAIL 


Mr. Scott C. Harshaw 

Maintenance and Construction Superintendent, FSS-6 
U. S. Operations Mission to Liberia 

c/o American Embassy 

Monrovia, Liberia 


Dear Mr. Harshaw: 

As you are aware, during the past several weeks an investigation 
has been conducted concerning your activities while assigned to the 
FOA Mission to Liberia. Your return to the States last December was 
to allow for this thorough investigation and to avoid any possibility of 
embarrassment to the United States Government during this period. 
Representatives of this Administration have interviewed you on several 
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occasions to obtain as complete background information as possible to 


make an objective review of the circumstances. 

The incidents reflecting on your suitability for overseas assign- 
ment for the most part relate to the regulations controlling private 
business activities abroad and code of ethics. Both of these subjects 
are covered specifically in memoranda released to all employees in 
Liberia. Administrative Memorandum No. 35 dated May 12, 1953 was 
addressed to all Point IV employees and quoted the Foreign Service 
regulations as set forth I FSM-IV 626.1 and 626.2. You signed an affi- 
davit on May 12, 1953 indicating that you had read and understood the 
contents of this Memorandum. Subsequent to the establishment of the 
Foreign Operations Administration, Administrative Memorandum No. 62 
was released to all American FOA employees on April 7, 1954 restating 
these regulations in their entirety. Since Administrative Memorandum 
No. 62 was issued subsequent to the FOA Manual Order 460.3 on these 
subjects and effective January 12, 1954, the provisions of Administrative 
Memorandum No. 62 are considered as governing. | 

After thorough and sympathetic review of your activities in Mon- 
rovia reflecting poor judgment exercised by you on several occasions, 
we cannot consider you for further overseas employment. Your activities 
as an employee of the U. S. Government abroad tended to reflect un- 
favorably on our FOA Mission to Liberia. Accordingly, this is to advise 
you of our proposal to separate you thirty days after receipt of this 


letter for the following reasons. 


1. Making private arrangements in anticipation of personal profit 


by qualifying to engage in outside business activities while an FOA em- 
ployee in Liberia. For all intents and purposes you qualified under 


Liberian Law to purchase and export diamonds by acquiring a license 
to purchase and export diamonds. Such business activities are in contra- 
vention of the provisions of both Administrative Memoranda Num- 
bers 35 and 62. Evidence supporting this charge follows: _ 
A. Acquired Liberian License No. 0055768 on Septem - 
ber 11, 1954 for $25.00 for four months' pares 
to purchase and export diamonds. 
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B. Sending letters to diamond dealers inquiring as to 
prices paid, import duty, requirements, quantity 
desired, etc. Letters were also sent to U. S. Embassies 
at Tokyo and Copenhagen as well as HICOG in Germany 
requesting lists of firms which buy, sell and cut jewel 
and industrial diamonds. 

Cs By contacting at least one diamond dealer in the States 
during home leave (September to November 1954) 
attempting to make financial arrangements to purchase 
diamonds in Liberia. 

2. Transporting four rough diamonds of nominal value. These 
diamonds were brought out of Liberia by you without paying 15% 
Liberian export duty and these same stones were then brought into the 
States without declaration as required by U. S. Custom regulations. 
These diamonds were also carried upon your return to Liberia after 
home leave and were again returned to the States on December 24, 1954 
when you returned for consultation. At that time possession of these 
stones was disclosed while your baggage was being examined by Custom 
officials and only after specifically being asked about diamonds by these 
officials. You state in the last paragraph of your letter dated Decem- 
ber 27, 1954 to Mrs. Helen Pryor that your luggage and person were 
searched by Custom officials "but nothing was found as I had nothing." 
The possession of these diamonds was not shown on your original 
declaration according to U. S. Customs report. Your statement that you 
had nothing appears to be a misstatement. 

3. Disposal of custom-free provisions to Liberian Nationals. In 
violation of Administrative Memoranda Numbers 35 and 62, specifically 
626.21(a) and (b), you disposed of undetermined amount of food and 
spirits to citizens of Liberia without getting Mission approval or main- 
taining records to permit the Liberian Government to collect duty. 
While we understand that time allowed to prepare for departure to the 
States was extremely short there is no evidence that you attempted to 
make other arrangements with responsible FOA officials to comply with 
the regulations. 


17 


11 : 

Any response or explanation which you wish to submit in connec- 
tion with this proposal for your separation should be submitted to this 
office in writing within five calendar days after receipt of this notice. 
Any written statement that you submit will be thoroughly considered 
following which you will be advised of our decision. Copies of any of 
the regulations mentioned in this letter are available for your inspection 
in Room 325 of the Lafayette Building. : 

Sincerely yours, 


/s/ R. E. Peterson 
/t/ R. E. Peterson 
Dire ctor of Personnel 


[ Filed June 9, 1956] | 
EXHIBIT "D" 
FOREIGN OPERATIONS ADMINISTRATION : 
Washington 25, D.C. 
Apr 8 1955 


REGISTERED MAIL - 
RETURN RECEIPT REQUESTED 


Mr. Scott C. Harshaw 
654 Girard Street, N. W. 
Apartment 214 
Washington, D. C. 


Dear Mr. Harshaw: 


Your letter of March 28, 1955 furnishing your comments to my 





letter dated March 25, proposing your separation has been thoroughly 
considered. This office has also made further inquiries after receipt 
of your letter to collect all possible information before making our 
decision. | 

One of the key considerations in the assignne nt of personnel to 
overseas posts is the selection of persons whose conduct and demeanor 
will be above reproach. We must be ever mindful that the actions of 
our personnel in a host country will not cause any embarrassment to 
the U. S. Government. The several instances of poor judgment on your 
part in Liberia are sufficient basis to render you unsuitable for further 
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foreign assignments with this Administration. Accordingly, you are 
notified that your separation will be effected at the close of business on 
April 25, 1955 as originally proposed in my letter dated March 25, 1955. 

FOA employees may appeal in writing separation actions of this 
type to the Director of this Administration. Such appeal must be sub- 
mitted within five days after receipt of this letter. 

Sincerely yours, 


/s/ R. E. Peterson 
/t/ R.E. Peterson 
Director of Personnel 


18 [ Filed June 9, 1956] EXHIBIT "E" 


INTERNATIONAL COOPERATION ADMINISTRATION 
OFFICE OF THE DIRECTOR 
Washington 25, D.C. 


Sep 26 1955 


Mr. Scott C. Harshaw 
654 Girard Street, N. W. 
Apt. No. 214 

Washington 1, D. C. 


Dear Mr. Harshaw: 

This will serve to advise you of my decision respecting your 
separation from this Agency after due consideration to the recommenda- 
tions made by the Appeal Board in your case. 

It is my decision that your withdrawal from the foreign service 
and termination were proper actions and that your separation from the 
service of this Agency should be complete effective thirty days from the 
date hereof, this thirty day period to be an extension of leave without 
pay. 

Yours very sincerely, 
/s/ John B. Hollister 


el ).....___ - 
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19 [ Filed June 9, 1956] EXHIBIT "F" 
: ADMINISTRATION PART IV-PERSONNEL | 760 
ls . 760 SEPARATION | 
761 Le Basis and Coverage 


761.1 Legal Basis 


The regulations on separation for cause are based on sec- 
tions 637, 638, 651, and 652 of the Foreign Service Act of 
1956. [The regulations on separation on security grounds 
under Public Law 733, 81st Congress (5 U.S.C. 22-1) and 
Executive Order 10450 are covered in Foreign Service Cir- 
cular 35 dated August 18, 1953 and attachment, as amended 
by FS Circular 44, November 18, 1953, pending incorpora-. 
tion into 1 FSM IV, 722.] Offenses may be handled under 
either Public Law 733 or these regulations, whichever 
appears to be appropriate. | 

761.2 Unsatisfactory Performance of Duty : 
Sections 637 and 651 of the Foreign Service Act provide that 
any Foreign Service officer above Class 6, or any staff 
officer or employee whose performance of duty is unsatis- 
factory may be separated from the Service. No officer or 
employee who has completed a probationary period:shall be 
so separated for unsatisfactory performance of duty until ; . 
the grounds for such separation have been established ata 
hearing by the Board of the Foreign Service, hereinafter 
referred to as the Board. 

761.3 Misconduct or Malfeasance ! 
Sections 638 and 652 of the Foreign Service Act provide that 
any officer or employee of the Service guilty of misconduct 
or malfeasance shall be separated from the Service. No 
officer or employee other than one in probationary, limited, 
or temporary status shall be so separated until the grounds 
for such separation have been established at a hearing by 
the Board of the Foreign Service. 
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761.4 Coverage 


* 


The procedure set forth in these regulations is applicable 
to Foreign Service officers and employees who have com- 
pleted a probationary period in the Foreign Service. 
These procedures are not applicable to persons serving 
under temporary limited (not to exceed one year) appoint- 
ment; persons serving probationary periods; persons serv- 
ing under limited appointment as described in 1 FSM IV, 
121. 51(b) and 121. 52(b); and employees of the United 
States Information Agency and the Foreign Operations 
Administration who are appointed or assigned under the 
provisions of the Foreign Service Act. 


x * * 


763.4 Action by the Department 


764 


763.41 Upon receipt of a report of investigation or a re- 
commendation for separation of an employee, the 
head of the Office of Personnel may take steps to 


settle the difficulty by means other than separation. 
If after consideration of the report, the head of the 


Office of Personnel determines that action looking 
toward separation should be taken, he shall pre- 
pare and submit to the employee a statement of 
charges, setting out the reasons for the proposed 
separation. The employee shall be allowed a 
reasonable period, ordinarily 30 days, in which to 
prepare his reply. 


Hearing by Board of the Foreign Service 


764.1 Notification of Recommendation 


If the employee's reply to the statement of charges 
is not considered adequate by the head of the Office 


of Personnel, or if no reply is received within the 
period allowed, he will submit to the Board of the 
Foreign Service the letter of charges and the 
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employee's reply thereto, if any, together with 
his recommendations. The employee will be 
advised of his rights as set forth in 1 FSM IV 
764.32, of his status pending decision by the 


A Board, of the time and place of the hearing, and 
; the legal authority therefor. The employee shall 
; be allowed a reasonable time from the receipt of 


the notification of hearing. The receipt of the 
letter of notification shall be acknowledged by the 


employee. ! 
r * * * * : * 
24 764.4 Action by the Board ! 
‘ The Board in the exercise of its own judgment shall render 


its opinion as to whether or not unsatisfactory performance 
of duty, malfeasance, and/or misconduct, as the case may 
be, has been established at the hearing, and shall make 
recommendations to the Secretary. ! 

764.5 Notification of Decision | 


‘ The employee charged, and, if the action was initiated on 
a his recommendation, the principal officer of the post will 
» be notified in writing of the Secretary's decision. 





* * * * * 
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26 [Filed September 6, 1956] | 
ANSWER : 
First Defense ! 
The complaint fails to state a claim upon which relief may be 
granted. : 
Second Defense : 
The Court lacks jurisdiction over the subject matter. 
Third Defense i 
The subject matter of the complaint herein is barred by laches. 
Fourth Defense : 

Answering the numbered paragraphs in the complaint defendant 

avers: : 

1. Defendant is not required to answer the allegations in para- 

graph 1 of the complaint. : 

2. Defendant denies that the Court has jurisdiction over the sub- 
ject matter of this complaint. ! 

3. Defendant is without information sufficient to form a belief 
as to the truth or falsity of the allegations contained in paragraph 3 of 
the complaint. . 

4. Admitted. : 

>. Defendant admits that plaintiff was appointed by the Depart- 
ment of State, Division of Foreign Service Personnel, to the position of 
Maintenance Engineer at a salary of $6, 501.00 per annum, post of duty 
Monrovia, Liberia, effective July 21,1952. Defendant avers the legal 
authority for this appointment was Public Law No. 165, 82nd Congress 

27 and Public Law No. 724, 79th Congress. Defendant avers that 
all other allegations in paragraph 5 of the complaint are immaterial 
and superfluous but insofar as they may be material they are admitted. 

6. Defendant avers that plaintiff's appointment action shows his 
initial duty as Monrovia, Liberia; defendant avers further that the func- 
tions of this position were transferred to the Director for Mutual Security 
under Executive Order 10458 of June 1, 1953 and on August 1,1953, pur- 
suant to Executive Order 10476 were transferred to the Foreign Operations 
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Administration. Defendant denies all contrary allegations and inferences 
in paragraph 6 of the complaint. 

7. Defendant admits that on December 20, 1954 the plaintiff was 
recalled to the United States from his post of duty in Monrovia, Liberia 
for consultation in connection with reports received concerning his activ- 
ities while assigned to that mission; that he left Monrovia December 24, 
1954 and on his arrival at the agency's headquarters he was orally in- 
formed that his activities were under investigation by this agency; and 
that upon conclusion of the agency's investigation the plaintiff was ad- 
vised in a letter dated March 25,1955 from R.E. Peterson, then Director 
of Personne], that the agency proposed to separate him thirty days after 
receipt of the letter and outlining specifically the reasons therefor. 


Defendant avers that all other allegations and inferences in paragraph 7 


of the complaint are superfluous and immaterial but insofar as they may 
be material they are denied. 

8. Defendant avers that the reasons for the plaintiff's separation 
as set forth in the letter advising plaintiff of intention to separate him 
were violations of the agency's regulations relating to private business 
activities and code of ethics, and that the three specific charges against 
him were set forth in the letter attached to the complaint as "Exhibit A". 
All other allegations and inferences in paragraph 8 of the complaint are 
denied. 

9. Defendant avers that the specific charges against the plaintiff 
were set forth in the letter to him appended to the complaint as "Exhibit 
A" and any allegations or inferences to the contrary in paragraph 9 are 
specifically denied. 

10, 11. Admitted. 

12. Defendant admits that plaintiff appealed but avers that the 
hearing was held thereon on August 30, 1955 before a Board of three 
officers of the International Cooperation Administration duly appointed 
by the Director of that agency for that purpose. 

13. Defendant avers that effective June 30,1955 Executive Order 
No. 10610 abolished the Foreign Operations Administration and transferred 














17. 
its functions and offices to the Department of State and the Department 
of Defense and that State Department Delegation of Authority No. 85 
established within the State Department a semi-autonomous agency, the 
International Cooperation Administration, delegating to the Director of 
that Administration the functions transferred to the State Department. 
Defendant denies all contrary allegations and inferences in paragraph 
13 of the complaint. : 

14. Defendant avers that plaintiff's hearing was e August 30, 
1955 before a Board composed of three employees of the International 
Cooperation Administration duly appointed by the Director of that Ad- 
ministration. Defendant avers further that in the letter to plaintiff dated 
March 25, 1955 he was advised that since Administrative Memorandum 
No. 62 was issued subsequent to the FOA Manual Order 460. 3 on these 
subjects and effective January 12,1954, the provisions of Administrative 
Memorandum No. 62 were considered as governing. Defendant denies 
all other inferences and allegations in paragraph 14 of the complaint. 

15. Defendant denies that the charges brought against the plain- 
tiff were so broad and sweeping as to be too vague to afford plaintiff a 
fair chance to defend himself. Defendant admits all other allegations in 
29 paragraph 15 of the complaint. 

16. Defendant admits that no witnesses were called against the 
defendant at the hearing. Defendant avers that Administrative Memoran- 
da “Nos. 35 and 62 were introduced with the governm ent's exhibits; that 
the plaintiff was advised at the hearing and in the letter giving notice of 
intention to separate him that the diamonds should have been declared as 
required by U.S. Customs regulations; and that the taking of diamonds 
out of Liberia was in violation of Liberian Customs Laws which required 
a declaration. Defendant denies all contrary allegations and inferences 
in paragraph 16 of the complaint. 

17. Defendant admits that plaintiff was notified ™ letter dated 
September 26,1955 that after due consideration plaintiff's withdrawal 
from the Foreign Service and termination were proper actions and he was 
removed from ICA rolls effective October 26, 1955. Defendant admits 
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that legal authority for the separation was shown as Section 527 (c) (2) 
of the Mutual Security Act of 1954, as amended. Defendant denies all 
contrary allegations and inferences in paragraph 17 of the complaint. 

18. Defendant admits that Section 527 (c) (2) is implemented by 
Section 101 (c) of Executive Order 10575, as amended. Defendant avers 
that that Section provides the authority made available to the Director 
of the United States Information Agency with respect to his functions 
under Executive Order 10477 and Executive Order 10522, subject to the 
provisions of law applicable in connection with such authority, may be 
utilized by the Director, Foreign Operations Administration with respect 
to his functions. Defendant avers further that this authority is permis- 
sive and not mandatory. Defendant admits that the two provisions in the 
Foreign Service Act which relate to separation for cause are Section 651 
(22 U.S.C. 1021) and Section 652 (22 U.S.C. 1022), and denies all con- 
trary allegations and inferences in paragraph 18 of the complaint. 


19. Defendant avers that the State Department regulations govern- 


30 ing the procedure to be followed in effecting separation of Foreign 
Service personnel under Sections 651 and 652 of the Foreign Service Act 
of 1946 are contained in Vol. 1, Part IV, Sections 760-765 of the Foreign 
Service Manual. Defendant avers that Section 761.4 of the regulations 
specifically states that the procedures therein set forth do not apply to 
employees of the Foreign Operations Administration. Defendant denies 
all contrary allegations and inferences in paragraph 19 of the complaint. 

20. Denied. 

21. Defendant denies that his conduct toward the plaintiff was in 
any way illegal or that the plaintiff has been deprived of employment 
illegally. Defendant is without information sufficient to form a belief as 
to the truth or falsity of all other allegations contained in paragraph 21 
of the complaint. 

22. Defendant is without information with which to form a belief 
as to the truth or falsity of the allegations contained in paragraph 22 of 
the complaint. 





* 
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WHEREFORE, having fully answered, defendant demands judg- 
ment together with the costs of this suit. ! 


31 [Certificate of Service] 


32 [Filed April 16, 1958] 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Edward P. Troxell Principal 
Asst. United States Attorney 


/s/ Frank H. Strickler 
Asst. United States Attorney 


/s/ William F. Becker 
Asst. United States Attorney 


MOTION FOR SUMMARY JUDGMENT OR IN THE | 
ALTERNATIVE TO DISMISS | 


Comes now the defendant by his attorney, the United States 


Attorney, and respectfully moves for summary judgment for the reason 
that there exists no genuine issue of material fact and the defendant is 
entitled to judgment as a matter of law, or, in the alternative, that the 
complaint be dismissed for failure to state a cause of action. There is 
attached hereto and made a part hereof the certified record of the 
International Cooperation Administration concerning the plaintiff. 


[Certificate Of Service] 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P, Troxell Principal 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ Fred L. McIntyre 
Asst. United States Attorney 





! 20 GOVT'S. EXHIBIT 1-B 
[Filed April 16, 1958] Attachment #2 


654 Girard Street, N. W. 
Apartment No. 214 
Washington, D. C. 
March 28, 1955 


R. E. Peterson, Esquire 
Director of Personnel 

Foreign Operation Administration 
Washington 25, D. C. 


Dear Mr. Peterson: 

Receipt is hereby acknowledged of your communication dated 
March 25, 1955, advising of your proposal to separate me from my 
present employment thirty (30) days after receipt of the communication 
and indicating the reasons therefor. Your communication offers the 
opportunity of response within five (5) calendar days after receipt of the 
notice from you, and I hereby desire to avail myself of the opportunity 
thus given, relying upon your suggestion that same will be thoroughly 
considered and believing that proper consideration of the answers given 
will tend to change the determination in this regard. I shall undertake 
to answer charges in the order given. 

Under the general heading "charge", the charge reads as follows: 


1. Making priviate arrangements in anticipation of personal 
profit by qualifying to engage in outside business activities while an FOA 


employee in Liberia. 
May I first call attention to the fact that prior to the taking of any 


steps by me as hereinafter outlined, as of, to wit, the latter part of April 
or the first of May, 1954, mindful of the provisions of FOA Manual Order 
460.3, I took up with Mr. Thomas Bygate, the Executive Officer, as to 
the current effectiveness of said regulation, and was given to understand 
by him that so far as he knew, the provisions of the said regulation were 
still in force and effect and that he would look into the matter further. 

I had no additional word from him and concluded that his advices to me 


were correct. I conceded knowledge of the content of Memorandum No. 


35, TCA, but was of the opinion that same was not operative after my 
transfer to Foreign Operation Administration, which was as of, to wit, 
July, 1953. I have noted your reference to Memorandum No. 62, FOA 
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Manual Order, and call your attention to the fact that as of March 10, 
1955, I advised Mr. M. Lee, Investigator, that I was relatively sure 
that I did not read this Memorandum nor sign an affidavit to the effect 
that I did. I reiterate that statement at the present time. I conceded 
that some of the activities in which I engaged might be construed in 
violation of this Memorandum, but, as indicated, same were indulged 
in by me without knowledge of the provisions of Memorandum No. 62 and 
under the express belief that the FOA Manual Order 460.3 was still in 
effect. As I conceded it, nothing done by me can be said to be in vio- 
lation of 460. 3. | 

38 I make this reference because the things with which I am charged 
are things which have meant absolutely nothing to me and are matters 
which I would in no sense have undertaken had I had the remotest thought 
that same were in violation of any order or regulation. This, I think, is 
eminently borne out by the fact that all of the things which I am charged 
with doing were done openly and not in a manner which could not have 
helped but come to the attention of the authorities. I call attention in 
this regard to the fact that in instances where Embassies were contacted 
outside of Liberia, the replies were written to the American Embassy in 
Liberia, opened and in turn forwarded to me. It would seem to be proof 
to a demonstration that any violation on my part was a misunderstanding 
rather than a designed violation by the way in which this matter was 
handled. : 


With respect to the specifics in the form of "evidence" set forth 


in your communication, please be advised as follows: 

A. I readily admit that I acquired License No. 0055768 on Sep- 
tember 11,1954, and I paid Twenty five ($25.00) dollars for same, which 
gave me a four months privilege to purchase and export diamonds. You 
will be reminded in this connection that the information with respect to 
this acquisition was promptly furnished by me at the time when this 
investigation was first given rise to. Candidly, I was only desirous of 
seeing if such a license could be obtained. It may have some significance 





that during the time that the license was in effect, I took absolutely no 
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steps in the nature of purchasing nor exporting diamonds, and for a 
considerable period of time when the privilege was available to me, I 
was in the United States. 

B. I admit the sending of letters to Diamond dealers, making 
inquiries as outlined in your letter, but here again I assert that this was 
done with an idea solely of obtaining this information with a view to a 
possible interest at some future date. I have already adverted to the 
fact that I sent letters to United States Embassies in other Countries 
seeking certain information as to the names of firms dealing in dia- 
monds in a rough state cuttable jewel and industrial stones, also bortz. 
This was likewise done solely with a view of possible future contacts, . 
and, as indicated, the manner of the correspondence evidences that 
there was certainly no attempt to conceal the step which I was taking, 
and will, I hope; also indicate that I conceive myself as being guilty of 
no wrong doings. 

C. Answering sub-head "'C"', I admit that I contacted a diamond 
dealer in the States during my home leave, but deny that "I was attempting 
to make financial arrangements to purchase diamonds in Liberia". The 
fact is that the information which I was seeking was simply again an 
attempt to find out the conditions under which the export of rough dia- 
monds from Liberia might be undertaken. All of this, as previously 
stated, and here reiterated, was done simply with a view of obtaining 
information which I felt might be of service to me in the future and with- 

out any realization of the fact that the information was in vio- 
lation of any FOA regulation. 

2. Transporting four rough diamonds of nominal value. 

With respect to the alleged transporting of four rough diamonds, 
this information was given to the investigators by me. I told them, and 
I here reiterate, that I explained to the Custom Officials that I was in 
possession of four small rough diamonds. They were examined by the 
officials and returned to me without any comment except to indicate that 
I was "clean". I have always conceived these as being nothing other 
than in the nature of a gift and never conceived them as being exportable 
material, and, consequently, was never impressed with the idea of being 


a 
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required to declare them for export duty which was boasted by the fact 
that the Custom Officials apparently saw fit to take no step with regard 
to the charge for same. I have explained that these diamonds were not 
shown on my original declaration, but were brought to the Custom 
Officials’ attention as above indicated. It is perhaps note worthy that 
with regard to a camera which I had, I was required to put same on my 
declaration, but not with respect to the diamonds. ! 

3. Disposal of custom-free provisions to Liberian Nationals. 

You will know, as your letter indicates and as your records will 
doubtless disclose, that when I was called upon to leave for the States, 
that I took immediate steps attempting to have my stay postponed sO as 
to give me an opportunity to properly dispose of the provisions which I 
was in possession of. This stay was denied me and I asked the Exe- 
cutive Officers and the Country Director if they would assume the re- 
sponsibility of retaining these possessions until my return, which they 
were unwilling to do. I was left no alternative but to dispose of the things 
in question in the manner which has already been brought to your atten- 
tion. Your suggestion is that there was no attempted arrangements with 
responsible FOA Officials to comply with the regulations. I call atten- 
tion to the steps taken as being my version of complying with the regu- 
lations, and took the only available steps left to me. : 

There are certain suggestions made in this answer which may 
require verification or corroboration, and it is my desire that the matter 
not be disposed of without this being undertaken. ! 

May I not repeat that the things which I have been bi charged 
with were in no sense errors of the heart, but rather were Simply out- 
growth of a lack of information as to a particular regulation and a speci- 
fic. belief that another regulation authorized the taking of the steps which 
Idid. I respectfully ask that a resume be made of my services to the 
Administration and that no such drastic step as has been suggested in 
your communication be taken which will be tantamount to the ruining of 


oe Seeheen Respectfully yours, » 


/s/ Scott C. Harshaw 
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[Filed April 16, 1958] 
GOVERNMENT'S EXHIBIT 1 - D 


Attachment #6 654 Girard Street, N. W. 
| Washington 1, D. C. 
April 21, 1955 


Mr. Harold E. Stassen, Administrator 
Foreign Organization Administration 
815 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Dear Mr. Stassen: 

After receiving the letter dated April 8,1955, from Mr. Peterson 
and, having talked with Mr. McKenamim April 14 & 18,1955, Iam re- 
questing an appeal hearing of the proposed separation action. 


Attorney George E.C. Hayes is my counselor; please advise me 
of whom he should contact to establish a hearing date. 
Thanking you I am, 


Sincerely yours, 
/s/ ScottC. Harshaw — - 


[Filed April 16, 1958] 
GOVERNMENT'S EXHIBIT 1-E 
August 23, 1955 


Admiral W. S. Delany 

Deputy Director 

Office of the Deputy Director for 
Mutual Defense Assistance Control 


Mr. Charles A. Richards 
Director, Office of Small Business 


Mr. Arthur G. Syran 
Director, Office of Transportation 


Gentlemen: : 

You are hereby requested to act for me as an Appeal Board to 
hear evidence relating to the appeal taken by Mr. Scott C. Harshaw from 
the decision to dismiss him. The time and place for the hearing should 
be fixed in accordance with your convenience and that of the interested 
parties and their counsel. 
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As soon as convenient after you have held a hearing in this 
matter, I should appreciate it if you would submit your joint recommen- 
dation to me for consideration. | 

Yours very sincerely, 
/s/ John B. Hollister 


43 [Filed April 16, 1958] 
GOVERNMENT'S EXHIBIT 1-F 


INTERNATIONAL COOPERATION ADMINISTRATION 
WASHINGTON 25, D. C. 


September 9, 1955 | 


MEMORANDUM FOR: Mr. John B. Hollister 
Director, ICA 
FROM: Appeal Board 
SUBJECT: Findings and Hevurnaeutatious on Appeal 


Taken by Mr. Scott C. Harshaw 

The Appeal Board to hear evidence relating to the appeal taken by 
Mr. Scott C. Harshaw met from 1000 to 1730 on 30 August, with a lunch- 
eon recess. Mr. Harshaw was represented by Mr. J.C. ‘Waddy and Mr. 
W.C. Gardner. Mr. D. Lane sat as legal advisor for the Board. 

Findings on specific charges: : 

(a) Charge 1. Mr. Harshaw while assigned to USOM/L did not 
conform to the published guides and policies for the conduct of American 
employees. He was familiar with them but chose to place his own inter- 


pretation on them. He showed poor judgment in the action he took in his 





diamond business inquiries, and his reasons for these as given are not 
convincing. It is difficult to accept his willingness to pay $25.00 for a 
diamond export license merely to find out if he could obtain one. His 
association with Julius Belcher, a diamond dealer in Liberia, was not 
satisfactorily explained and is questionable. His visit to a New York 
diamond dealer (Rough Diamond Company, Inc.) at a time: when he was in 
the official status of a U.S. Government employee was not satisfactorily 
explained. There is, however, no evidence to show that Mr. Harshaw 
actually engaged in diamond or other business for profit to himself while 
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attached to USOM/L. There is no question of his interest in the diamond | 
business, and by his activities mentioned here created a situation that 
might have been embarrassing to the U.S. Government. «4% 

The official status of Mr. Harshaw within the USOM/L during the 
time generally covered by the diamond inquiries was indefinite. He had 
been told in July 1954, because of internal friction in USOM/L involving 
himself, that he was not to be retained there. That was revoked in August 
1954 and he was granted home leave with orders to return to his post in 
Liberia. During his home leave he again heard rumors that his retention 
was questionable, although he did nothing to determine his status. Upon ’ 

44 his return to Liberia in November 1954 he was told he was to 


continue in service. In December 1954 he was summarily ordered home. : 

Under those conditions it is not unexpected that he would attempt to find ; 

other fields of employment, even outside Government service. It is | 

surprising, however, that he would choose diamond trading, in view of 

his education and previous training even within his expressed desire to 

continue to live in Liberia. < 
Mr. Harshaw was tactless in his relations with his administrative 

superiors in USOM/L. This created a situation outside of his technical 

competence where his usefulness to the Mission became questionable. 

This fact, when taken in connection with his known diamond inquiries, 

his association with Julius Belcher, and his failure to declare the small 

diamonds he was known to have brought from Liberia without payment - 

of export duties, led to his detachment from USOM/L and the charges 

against him. ° 
(b) Charge 2. There was no willful violation of existing regula- 

tions or directions involved in his bringing four small diamonds into the 

U.S. The stones in question, as stated by the U.S. Customs in New 

York, are of little value ($50.00). They are in the nature of curios or 

trinkets, and it is not unusual that in this instance no export duty was « 

paid when Mr. Harshaw departed from Liberia in each instance when he 

took them out of that country. He should have listed them on his customs F 

declaration upon arrival. His failure to do so, however, is understand- 

able. 


45 Recommendations: 
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(c) Charge 3. There was no willful violation by Mr. Harshaw of 
known directives and instructions. There are mitigating circumstances 
incident to his immediate detachment and the refusal to grant a delay in 
his departure, which he requested for the purpose of disposing items in 
question, in accordance with requirements. ! 
Summary of Findings: | 
Charges 2 and 3. There is not sufficient evidence to support Mr. 
Harshaw's separation. : 


Charge 1. There is no direct evidence of transactions by Mr. 
Harshaw in the diamond business. It is clear, however, that he main- 
tained an active interest in this business (obtaining an export license, 
his association and communications with diamond dealers) and thereby 
created a situation that might have embarrassed the U.S. Government of 
which he was an employee. : 

That Mr. Harshaw be withdrawn from foreign service in ICA. 
Since the bases for this decision are facts and considerations peculiar 
to service overseas in a representative capacity for the U. S. Government, 
the Board feels that this finding should not disqualify Mr. Harshaw from 
employment with the U.S. Government in the United States. 

Because of the delays in the hearings of the appeal, Mr. Harshaw 
should not be required to bear the burden of loss of pay, and it is recom- 
mended that he be given back pay until the time of your order, and in 
addition thirty days' leave without pay from the day of your order to find 
employment with the U.S. Government in the United States or in private 
industry. ! 


/s/ Admiral W. S. DeLany 
Deputy Director 
Office of Mutual Defense Assistance Control 


/s/ Mr. Charles A. Richards 
Director, Office of Small Business 


/s/ Arthur G. Syran 
Director, Office of Transportation 


[Filed June 9, 1956] GOVT'S EXHIBIT 1 
Attachment # 1B 


FOREIGN OPERATIONS ADMINISTRATION 
Monrovia, Liberia 


ADMINISTRATIVE MEMORANDUM NO. 62 April 7, 1954 


TO: 


All American Employees 


SUBJECT: Conduct of American Employees 


L. 


Foreign Service Regulations as outlined in I FSM-IV 620 define 
the Departmental policies with respect to the conduct of Ameri- 
can employees in the Foreign Service. In addition to specific 
rules, American employees are obligated to obey the laws of the 
country in which they are assigned, to observe rules of moral 
and courteous conduct in their official and personal lives and to 
conduct themselves at all times in accordance with American 
principles of justice and democracy. Restrictions placed on em- 
ployees apply equally as well to members of the employees 
family and an employee is held to strict accountability for actions 
of members of his family. 

To insure that all employees are cognizant of the Foreign Serv- 
ice Regulations on this matter and to prevent an employee from 
becoming a "victim of circumstances" through any premeditated 
or un-premeditated actions all employees are requested to read 
I FSM-IV 620. This manual is on file in the Personnel Office. 

In addition, the following extract from the Foreign Service Regu- 


lations is re-published for the information and guidance of all 
employees. It is requested that every employee sign and detach 
the affidavit at the bottom of this Memorandum and return same 
to the Personnel Office for filing in respective personnel folders. 
626 Economic and Financial Activities 
626.1 Business Activities Abroad 
An American Employee shall not, while holding office, 
transact or be interested in any business or engage for 
profit in any profession in any country or countries to 


which he is assigned abroad, in his own name or in the 
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name or through the agency of any other person, except 

as authorized by the Secretary. Specifically, the following 

activities are prohibited: | 

a. Speculation in exchange for profit. : 

b. Transactions at exchange rates differing materially 
from those shown in the official monthly office 
accounts, unless such transactions are duly reported. 

c. Sales to unauthorized persons (whether at cost or for 
profit) of currency acquired at preferential rates 


through diplomatic or other restricted arrangements. 


7 


Transactions which entail the use, without official 


sanction, of the diplomatic pouch. : 
Transfers of funds on behalf of blocked nationals or 


, 


otherwise in violation of United States foreign funds 
control. : 

f. Independent and unsanctioned private transactions 
which involve an officer or employee of the Foreign 
Service as an individual in violation of applicable 
control regulations of foreign governments. 

g. Investments of money in real estate, mortgages, 
bonds, shares and stocks. , 

h. Permitting use of one's name as a business reference 
or signing books and documents which may be used 
subsequently for the purpose of seeking contributions 
or for other improper purposes. : 

i. Permitting use of official title in any private business 


transactions. \ 
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626.2 Transactions Involving Personally-Owned Property 
626. 21 "Code of Ethics" ! 
It shall be considered unethical for a United States 


citizen employee: 
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a. To sell, barter, or exchange personally-owned 
property in a foreign country under circumstances 
or in such a manner as to violate or cause violation 
of the laws of the country in which the transaction 
takes place. 

To offer personal property for sale, barter, or ex- 
change, on the local market unless it has first been 
freely offered for a reasonable time to other United 
States citizen employees at a fair price and none has 
offered to purchase at that price. 

. To import items of personal property in anticipation 
of change of station orders or under other foreseeable 
circumstances which will result in resale after only 
a brief period of ownership. 

To import personal property items in quantities 
which exceed reasonably anticipated needs or pri- 
marily for the purpose of sale, exchange or barter. 
55 AFFIDAVIT 
I have read and understand the contents of Administrative 
Memorandum No. 62, dated April 7, 1954. 


Date Signature 


| GOVT'S. EXH. 1 - Attachment #1A 


Technical Cooperation Administration 
Monrovia 


ADMINISTRATIVE MEMORANDUM NO, 35 May 12, 1953 
TO: ALL POINT IV EMPLOYEES 
SUBJECT: Conduct of American Employees 

1. Foreign Service Regulations as outlined in I FSM-IV 620 de- 
fine the Departmental policies with respect to the conduct of American 
employees in the Foreign Service. In addition to specific rules, Ameri- 
can employees are obligated to obey the laws of the country in which they 
are assigned, to observe rules of moral and courteous conduct in their 
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official and personal lives and to conduct themselves at all times in 


accordance with American principles of justice and democracy. Re- 


° strictions placed on employees apply equally as well to members of the 
i employees family and an employee is held to strict accountability for 

° actions of members of his family. ! 

. 2. To insure that all employees are cognizant of the Foreign 





Service Regulations on this matter and to prevent an employee from be- 
coming a "victim of circumstances" through any premeditated or un- 
premeditated actions all employees are requested to read I FSM-iV 620. 
This manual is on file in the Personnel Office. , 


| 


3. In addition, the following extract from the Foreign Service 
Regulations is published for the information and guidance of all em- 
ployees. It is requested that every employee sign and detach the affi- 
davit at the bottom of this Memorandum and return same to the Personnel 
Office for filing in respective personnel folders. : 

626 Economic and Financial Activities 

626.1 Business Activities Abroad 


626.11 An American Employee shall not, while holding 


office transact or be interested in any business or 
engage for profit in any profession in any country 

or countries to which he is assigned abroad, in his 
own name or in the name or through the agency of 
any other person, except as authorized by the Secre- 
tary. Specifically, the following activities are 
prohibited: | 

Speculation in exchange for profit. ! 

Transactions at exchange rates differing materially 
from those shown in the official monthly office 
accounts, unless such transactions are duly reported. 
Sales to unauthorized persons (whether at cost or 

for profit) of currency acquired at preferential rates 
through diplomatic or other restricted arrange- 
ments. | 
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Transactions which entail the use, without official 
sanction, of the diplomatic pouch. | 
Transfers of funds on behalf of blocked nationals 
or otherwise in violation of United States foreign 
funds control. 
Independent and unsanctioned private transactions 
which involve an officer or employee of the Foreign 


Service as an individual in violation of applicable 


control regulations of foreign governments. 
Investments of money in real estate, mortgages, 
bonds, shares and stocks. 

Permitting use of one’s name as a business refer- 
ence or signing books and documents which may be 
used subsequently for the purpose of seeking contri- 
butions or for other improper purposes. 

Permitting use of official title in any private 


business transactions. 
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626.2 Transactions Involving Personally-Owned Property 
626. 21 "Code of Ethics” 


It shall be considered unethical for a United States citizen 


employee: 


a. 


To sell, barter, or exchange personally-owned 
property in a foreign country under circumstances 
or in such a manner as to violate or cause violation 
of the laws of the country in which the transaction 
takes place. 

To offer personal property for sale, barter, or ex- 
change, on the local market unless it has first been 
freely offered for a reasonable time to other United 
States citizen employees at a fair price and none 
has offered to purchase at that price. 
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To import items of personal property in anticipa- 


tion of change of station orders or under other 
foreseeable circumstances which will result in re- 
sale after only a brief period of ownership. 

To import personal property items in quantities 
which exceed reasonably anticipated needs or pri- 


marily for the purpose of sale, exchange, or barter. 
FEO IO IOI I IOI KE 


[Filed May 1, 1958] 


CROSS-MOTION BY PLAINTIFF FOR SUMMARY | 
JUDGMENT : ‘ 


Comes now the plaintiff by his attorneys and moves the Court, 
pursuant to Rule 56, of the Federal Rules of Civil Procedure, for a 
summary judgment in favor of the plaintiff and against the defendant upon 
the ground that there is no genuine issue of any material fact and that 
plaintiff is entitled to a judgment as a matter of law. i 

In support of this motion plaintiff relies upon the pleadings filed 
herein, the exhibits attached thereto, the transcript of the proceedings 
before the International Cooperation Administration filed herein, the 
attached affidavit of plaintiff with annexed exhibits, and the points and 
authorities filed herewith. ! 

/s/ Joseph C,. Waddy 
/ s/ William C: Gardner 


5 * * * * 
Attorneys for Plaintiff 


[Filed May 1, 1958] 


AFFIDAVIT OF SCOTT C. HARSHAW ! 
IN SUPPORT OF PLAINTIFF'S CROSS-MOTION FOR SUMMARY 
JUDGMENT, AND IN OPPOSITION TO DEFENDANT'S MOUS FOR 
SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA, SS: 
Scott C. Harshaw, being first duly sworn on oath, deposes and 


states that he is the plaintiff in the above-entitled cause; and makes — 
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this affidavit in support of his cross-motion for summary judgment filed 
herein, and in opposition to the motion of the defendant for summary 
judgment. 

Affiant states that at no time after the hearing of August 30, 1955, 
before the Appeals Board of International Cooperation Administration, 
did he receive a copy of Exhibit F attached to the defendant's motion for 
Summary judgment herein. Nor was he otherwise informed of the find- 
ings and recommendations contained therein. His first knowledge of 
these findings and recommendations came to him when his attorneys ex- 
hibited to him a copy thereof after the filing of the defendant's motion 
for summary judgment. 

Affiant further states that he has exhausted all administrative 
remedies available to him and attached hereto the following exhibits: 

(1) Letter dated November 4,1955. Scott C. Harshaw to 
Appeals Examining Office of the United States Civil Serv- 
ice Commission. 

Letter dated November 15,1955, from E.A. Dunton, Chief 
Appeals Examining Officer to Scott C. Harshaw. 

Letter dated November 19,1955. Scott C. Harshaw to 
John Blann, Chairman, Board of Appeals and Review, 
United States Civil Service Commission. 

(4) Letter dated March 28,1956, from John E. Blann, Chair- 
man Board of Appeals and Review to Scott C. Harshaw. 

Affiant states also that by reason of the failure of the defendant 
to specify and inform him of the misconduct of which he was found guilty, 
as required by the regulations, he was unable to adequately present his 
claim for re-employment rights with the Department of Health, Educa- 
tion and Welfare. 

/s/ Scott C. Harshaw 


[JURAT dated April 30, 1958. ] 
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654 Girard Street, N. W. 
Apartment 214. 
Washington, D. C. 
November 4, 1955 


Appeals Examining Office of the 
United States Civil Service Commission 
Washington 25, D. C. 


Gentlemen: 

Iam a Civil Service career employee and have been such for more 
than fifteen years. | 

I do hereby respectfully request that you caveniien: and review 
my removal by the International Cooperation Administration from employ- 
ment with that agency as a Maintenance engineer. I request this investi- 
gation and review for the reasons that the procedure prescribed by your 
Commission was not followed in bringing:about my removal and the action 
of the Agency was arbitrary. | 

In support of this request I state the following: 

On June 11,1952, while I was employed by the Federal Security 
Agency in a Civil Service job as Superintendent of Buildings and Grounds 
at Freedmen's Hospital, Washington, D.C., I was appointed by the Depart- 
ment of State to a position with the Technical Cooperation Administration 
as Maintenance engineer, initial post, Monrovia, Liberia.: I gave up my 
job at Freedmen's Hospital and entered upon my duties in Liberia. I was 
later transferred to the Foreign Operations Administration. 

On or about December 20,1954, I was given two days notice by 
my superiors in Monrovia that I was being returned to the United States 
for consultation and that I would be required to leave Liberia on December 
22,1954. I was also ordered to pack and secure all of my property be- 
fore leaving. I arrived in the United States December 24, 1954, and there- 
after discovered that I was under investigation concerning a number of 
charges against me. I was given no written list of the charges at that 
time but was required to make statements and submit to interrogation. 
Approximately three months after my return to the United States I re- 
ceived a letter dated March 25,1955, from R. E. Peterson, Director of 
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Personnel, Foreign Operations Administration, advising me of that 
Agency's proposal to separate me from service thirty days after my re- 
ceipt of the letter. 4 
This letter of proposed separation alleged that I had violated 4 
unspecified provisions of Administrative Memoranda Numbers 35 and 
62; that upon my return to the United States for consultation I had trans- 
62 ported four small diamonds of nominal value without Customs de- 
claration. (These diamonds, however, were inspected by the Customs 
officials and it was determined that they need not be declared); and that I 
had disposed of custom-free provisions (time not specified) to Liberian 
Nationals in violation of 626. 2(a) and (b). The letter further stated that ~ 
the incidents reflecting on my". . . . . suitability for overseas assign- 
ment for the most part relate to the regulations controlling private busi- 
ness activities abroad and code of ethics," and that my activities reflected 
"poor judgment”. (A copy of the letter is attached hereto Exhibit 1) 
(Underscoring mine. ) 
Under date of March 28, 1955, I responded to Mr. Peterson's 
letter of March 25,1955, and thereafter by letter dated April 18, 1955, 
Mr. Peterson wrote me stating: "The several instances of poor judgment 
on your part in Liberia are sufficient basis to render you unsuitable for 
further foreign assignment with this Administration. Accordingly, you 
are notified that your separation will be effected at the close of business 
on April 25,1955, as originally proposed in my letter dated March 25, 
1955." (Underscoring mine. ) 
Upon receipt of the letter of April 8,1955, I requested a con- 
ference with the personnel officer to discuss the case and later requested 


a hearing by the Administrator. A Board was appointed to hear the case " 
and a hearing was held on August 26,1955, in Washington, D.C. 

In the meantime, on May 9,1955, I was informed that effective 44 
with the beginning of business on April 26,1955, and pending final disposi- ‘ 
tion of the case, I would be carried on leave without pay. Subsequent ‘ 


o 


thereto the leave without pay was converted to annual leave, which status 
continued until June 28,1955. Beginning June 29, 1955, I was again carried ™ 


on leave without pay, which status was continued until August 28, 1955. 
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At the beginning of the hearing on August 26, 1955, | I requested, 
through my attorneys, that I be specifically informed as to the charges 
against me so that I would know how to conduct my defense. I wanted to 
know what specific provisions of Administrative Memoranda Numbers 35 
and 62 I was being charged with having violated; whether I was being 
charged with the exercise of poor judgment or with violation of specific 
regulations, and whether I was being charged with having engaged ina 
prohibited business while in Liberia. The Board denied my request and 
ruled that I would have to defend against every possible violation of Ad- 
ministrative Memoranda Numbers 35 and 62 and that no more specific 
statement of the charges would be made. The Board acted upon the advice 
of its counsel to the effect that since this was an Agency hearing no greater 
specificity of the charges was required. | 

After the hearing and on September 26, 1955, I received the fol- 
lowing letter from the Director of the International Cooperation Ad- 
ministration, the successor to Foreign Operations Administration: 


"INTERNATIONAL COOPERATION ADMINISTRATION 
OFFICE OF THE DIRECTOR | 
Washington 25, D. C. 


Sep. 26 1955 


"Mr. Scott C. Harshaw 
654 Girard Street, N. W. 
Apt. No. 214 
Washington 1, D. C. 


"Dear Mr. Harshaw: 

"This will serve to advise you of my decision respecting your 
separation from this Agency after due consideration to the recommen- 
dations made by the Appeal Board in your case. : 

"It is my decision that your withdrawal from the foreign service 
and termination were proper actions and that your separation from the 
service of this Agency should be complete effective thirty days from 
the date hereof, this thirty day period to be an extension of leave with- 
out pay. : 


"Yours very sincerely, 
/s/ John B. Hollister". 
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This letter does not state that the charges against me (whatever they 
may have been) were established; nor does it state any reasons for my 
removal. 

Under Section 9.102(a)(1) of the Regulations of your Commission, 
Federal Personnel Manual Z1-241, it is provided that "No employee, 
veteran or nonveteran, shall be separated, suspended, or demoted ex- 
cept for such cause as will promote the efficiency of the service and for 
reasons given in writing. The agency shall notify the employee in writing 
of the actian proposed to be taken. This notice shall set forth, specifically 
and in detail, the charges preferred against him .... If the agency deter- 


mines that removal or other action is warranted, the employee shall be 


notified in the decision of the reasons for the action taken ....". (under- 


scoring mine. ) 

Section 9.106(b) of the Regulations, Federal Personnel Manual, 

Z1-243, provides: "The Commission may investigate the removal, sus- 

64 pension, reassignment, or demotion of an employee who establishes 
a prima facie case that: (1) The procedure prescribed by the Commission 
under section 9.102(a)(1) has not been followed (regardless of other alle- 
gations). ...". 

I respectfully urge upon the Commission that the foregoing state- 
ment of facts and events establish that the procedure prescribed by the 
Commission under Section 9.102(a)(1) was not followed in my case in that 
(1) the charges lacked the specificity required by the Commission's regu- 
lations and (2) the notice of decision does not inform me of the reasons for 
the action taken. 

As a result of the failure of the Agency to comply with the Com- 
mission's regulations, I was required to speculate as to the specific 
charges against me, thus handicapping me in the presentation of my de- 
fense, and I am now without knowledge as to the reasons for my separation. 
There are more than a dozen specific prohibitions embodied in Adminis- 
trative Memorandum Numbers 35 and 62. Which of them I was charged with 
having violated under section 1 of Mr. Peterson's letter of March 25, 1955, 
I did not know at the hearing and do not know now. I do not know whether 


my separation was for violating one or more of these provisions or whether 
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it was for alleged "poor judgment", or for allegedly transporting four 
rough diamonds (for which the Customs Officials found no violation of 


i" law), or for some other reasons. Neither am I informed as to whether 
Ls my removal is for actions supposedly committed by me while working 
- in Liberia or for those allegedly connected with my return from Liberia. 


Iam therefore requesting the Commission to investigate and re- 
view my removal from service and grant me a hearing in this matter. I 
desire to be represented in this case by my attorneys, Messrs. Joseph C. 
Waddy and William C. Gardner, 615 "F" Street, Northwest, Washington 
¥ 4, D. C. : 
» Respectfully yours, : 


/s/ Scott C. Harshaw 


65 [ Filed May 1, 1958] EXHIBIT 2 


UNITED STATES CIVIL SERVICE COMMISSION 
Bureau of Departmental Operations 


‘ Washington 25, D. C. : 
: Address Reply To 
"Civil Service Commission" 
» and Refer To 
File DAE:JOH:che 
COPY And Date of This Letter 
Mr. Scott C. Harshaw : 
' 654 Girard Street N. W. Z 
Apartment 214 Nov. 15, 1955 
Washington, D. C. 
» Dear Mr. Harshaw: 
> The facts as stated in your letter of appeal of November 4, 1955 
| 


do not indicate that you are entitled to file an appeal to the ‘Civil Service 
Commission from the removal action taken against you or the Foreign 
Operations Administration. 
Both part 9 of the Commission's Regulations and the oe 
LaFollete Act of 1912 apply only to persons serving in competitive posi- 
, tions under the jurisdiction of the Civil Service Commission. 
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Inquiry has developed that your original appointment in the De- 
partment of State was to a position identified as FSS-6. The positions 
of Foreign Service Staff Officers are exempted by statute from the opera- 
tion of the Civil Service Rules and Regulations. Other overseas positions 
are generally exempt from the operation of the Civil Service Rules and 
Regulations. 

No facts in your case indicate that you are entitled to the bene- 
fits of the Veterans’ Preference Act of 1944, as amended. 

Therefore, we find that the Civil Service Commission has no 
jurisdiction in your case. 

No further appeal from this decision will be entertained unless it 
is submitted to the Chairman, Board of Appeals and Review, U.S. Civil 
Service Commission, Washington 25,D.C., within seven (7) days after 
receipt of this decision. Notification of a further appeal should be given 
to this so the case file can be transmitted promptly to the Board. 

Sincerely yours, 
E. A. Dunton, Chief 
Appeals Examining Office 


cc: International Cooperation Administration 
Enclosure 1 


[Filed May 1, 1958] 


EXHIBIT 4 


UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 


8 Address Only 
March 28, 1956 “Civil Service Commission” 


Mr. Scott C. Harshaw oie, cee. a To 
654 Girard Street, N. W. sadaw 6 ae Sse 
Apartment #214 

Washington 1, D. C. 


Dear Mr. Harshaw: 

This is in reply to your appeal from the declination of the Com- 
mission's Appeals Examining Office to review the removal action taken 
against you by the International Cooperation Administration (Formerly 
the Foreign Operations Administration). Your appeal to that office was 
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based upon the grounds that the agency's action was arbitrary and the 
procedure prescribed by the Commission under Section 9. 102(a)(1) of the 
regulations was not followed by the agency in that (1) the charges lacked 
the specificity required by the Commission's regulations and (2) the notice 
of decision did not inform you of the reasons for the action taken. 

Available records show that on July 20,1952 you separated from 
the position of Public Buildings Superintendent, GS-9, Public Health 
Service (a position in the classified civil service) in order to accept an 
indefinite appointment, effective July 21,1952, to the position of Main- 
tenance Engineer, FSS-6, Department of State, Division of Foreign Serv- 
ice Personnel, with duty station at Monrovia, Liberia. By the Depart- 
ment's personnel action form of June 6, 1952, you were notified that your 
appointment was effected under authority of Public Law 165, 82nd Con- 
gress and Public Law 724, 79th Congress. Subsequently, you were trans- 
ferred to the Foreign Operations Administration as a result of the trans- 
fer of the functions of your position to that agency. You were separated 
from your position in the foreign service, effective October 26,1955, as 
a result of charges preferred against you in a letter dated March 25,1955. 
It appears that you were given an opportunity to reply to the charges and 
that you were accorded a hearing by the agency prior to your separation. 

The Lloyd-LaFollette Act of 1912, as amended, provides in 
pertinent part: : 

"No person in the classified civil service of the United States 

shall be removed or suspended without pay therefrom except 

for such cause as will promote the efficiency of such service 

and for reasons given in writing." (underscoring supplied) 

Section 9.102 of the Commission's regulations, pursuant to this 
act, sets forth the procedure which agencies must follow in taking cer- 
tain adverse actions against employees covered by its provisions. How- 
ever, this section specifically states that the procedures apply to em- 
ployees in competitive positions (or employees having a competitive 
status occupying Schedule B, excepted positions). ! 
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Section 446 of Public Law 724, 79th Congress exempts positions 
of officers and employees of the foreign service from the classified serv- 
ice. Employees occupying positions excepted by statute from the classi- 
fied service have no right to the procedural safeguards against removal 
imposed by the Lloyd-LaFollette Act of 1912, as amended, since this 
act is specifically limited in its application to removals and suspensions 
from the classified service. As noted previously, neither do such em- 
ployees come under the provisions of Section 9. 102(a)(1) of the Com- 
mission's regulations. Accordingly, it is not possible to give considera- 
tion to your appeal on procedural grounds and the decision of the Appeals 
Examining Office must be affirmed. 

The Commission's regulations provide that, except as required 
by Section 14 of the Veterans' Preference Act, the Commission shall not 
investigate or review the sufficiency of the reasons for removal of an 
employee. Therefore, it is not possible to give consideration to your 
case with a view to determining whether the agency's action was arbitrary 
as claimed by you. An agency's grievance appeals procedure is the only 
avenue available to nonveterans for a review of a removal case on its 
merits. 


For the Commissioners: ~* 


Sincerely yours, 


/s/ John E. Blann 
Chairman, 
Board of Appeals and Review 


[Filed June 17, 1958] 
ORDER 

This cause having come on for hearing on defendant's Motion 
for Summary Judgment and plaintiff's Cross-Motion for Summary Judg- 
ment, and the Court having considered the pleadings, motions, exhibits, 
and affidavit on file herein, and it appearing to the Court that there is 
no issue as to any material fact, that the charges against plaintiff were 
sufficiently specific, and that the actions of the agency im removing 
plaintiff from Federal service were in substantial compliance with the 
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applicable statutes and regulations, it is by the Court this 17th day of 

June, 1958, | 
ORDERED that defendant's Motion for Summary Judgment be, 

and it is hereby, granted and that plaintiff's Cross-Motion for Sum- 


mary Judgment be, and it is hereby, denied. 


/s/ Edward M. Curran 
United States District Judge 


[Certificate Of Service ] 


70 [Filed June 23, 1958] ! 
NOTICE OF APPEAL i 
Notice is hereby given this 23rd day of June, 1958, that Plaintiff, 
Scott C. Harshaw, hereby appeals to the United States Court of Appeals 
for the District of Columbia, from the order and judgment of this Court 
entered on the 17th day of June, 1958, in favor of the defendant, John B. 
Hollister, Director of International Cooperation Administration, against 
said plaintiff, Scott C. Harshaw. : 


/s/ Joseph C. Waddy 


/s/ William C. Gardner 


Attorneys for Plaintiff 


* * x 
Send to: | 


U. S. Attorney 
U. S. Courthouse ! 
Washington, D. C. 

















COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In an employee discharge case where appellant, a foreign 
service staff employee, was removed from federal service under 
the authority of Title 18 U.S. C. § 652 and the applicable for- 
eign service regulations, and appellant was provided with a 
copy of the written adverse charges, to which he replied in de- 
tail, and was given a full hearing on the charges before the 
agency’s Appeal Board which made findings and recommenda- 
tions, and the head of the agency ordered appellant removed 
from. service after due consideration of the Board’s findings, in 


the opinion of the appellee, the following questions are 
- presented: . ; 
1. Were not the adverse charges sufficiently specific? 
2. Were not the governing removal procedures sub- 
stantially complied with? 


(x) 








INDEX 


Counterstatement of questions presented 
Counterstatement of facts 


t: 
I. The charges alleged in the proposed letter of discharge were 
sufficiently specific 
II. Appellant’s removal from Federal service was in substantial 
compliance with the applicable removal statutes and regu- 
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Gunite States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14600 


Scorr C. HarsHAw, APPELLANT 
v. 


Joun B. Hottister, Drrecror or INTERNATIONAL CooPERATION 
ADMINISTRATION, APPELLEB 


APPHAL FROM THB UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 


On July 21, 1952, Scott T. Harshaw, appellant, was ap- 
pointed to the position of Maintenance Engineer at a post of 
duty in Monrovia, Liberia. The assignment was with the 
Technical Cooperation Administration Program which, at that 
time, was a responsibility of the State Department. Subse- 
quently, on June 1, 1953, the Technical Cooperation Adminis- 
tration Program was transferred from the State Department 
to the jurisdiction of the Director of Mutual Security. A short 
time later, on August 1, 1953, the Director of Foreign Opera- 
tions Administration was named successor to the Director of 
Mutual Security; and finally, on May 9, 1955, the Foreign 
Operations Administration was abolished and the functions 
were transfetred to the Department of State. The functions 
were then delegated by the Sécretary of the State Department 
to the Director of International Cooperation. 


(1) 





2 


In a letter, dated March 25, 1955, the Director of Personnel 
of the Foreign Operations Administration informed appellant 
of his proposed discharge from his position as Maintenance 
Engineer in Monrovia, Liberia. The letter also advised appel- 
lant that he had a right to answer the charges in writing. The 
reasons for the proposed discharge were set forth as follows 
(J. A. 8): 

1. Making private arrangements in anticipation of 
personal profit by qualifying to engage wn outside bus- 
iness activities while an FOA employee in Liberia. For 
all intents and purposes you qualified under Liberian 
law to purchase and export diamonds by acquiring a 
license to purchase and export diamonds. Such busi- 
ness activities are in contravention of the provisions of 
both Administrative Memoranda Numbers 35 and 62. 
Evidence supporting this charge follows: 

“A. Acquired Liberian License No. 0055768 on Sep- 
tember 11, 1954, for $25.00 for four months’ privilege 
to purchase and export diamonds. 

“B. Sending letters to diamond dealers inquiring as 
to prices paid, import duty, requirements, quantity 
desired, etc. Letters were also sent to U.S. Embassies at 
Tokyo and Copenhagen as well as HICOG in Germany 
requesting lists of firms which buy, sell and cut jewel 
and industrial diamonds. 

“C. By contacting at least one diamond dealer in the 
States during home leave (September to November 
1954) attempting to make financial arrangements to 
purchase diamonds in Liberia.” 

2. Transporting four rough diamonds of nominal 
value. These diamonds were brought out of Liberia by 
you without paying 15% Liberian export duty and these 
same stones were then brought into the States without 
declaration as required by U. S. Customs regulations. 
These diamonds were also carried upon your return to 
Liberia after home leave and were again returned to the 
States on December 24, 1954, when you returned for 
consultation. At that time possession of these stones 
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was disclosed while your baggage was being examined by 
Customs officials and only after specifically being asked 
about diamonds by these officials. You state in the last 
paragraph of your letter, dated December 27, 1954, to 
Mrs. Helen Pryor that your luggage and person were 
searched by Custom Officials “but nothing was found as 
I had nothing.” The possession of these diamonds was 
not shown on your original declaration according to 
U. S. Customs report. Your statement that you had 
nothing appears to be a misstatement. 

3. Disposal of custom-free provisions to Liberian Na- 
tionals. In violation of Administrative Memoranda 
Numbers 35 and 62, specifically 626.21 (a) and (b), 
you dispose of undetermined amount of food and spirits 
to citizens of Liberia without getting Mission approval 
or maintaining records to permit the Liberian Govern- 
ment to collect duty. While we understand that time 
allowed to prepare for departure for the States was ex- 
tremely short there is no evidence that you attempted 
to make other arrangements with responsible FOA of- 
ficials to comply with the regulations. 


In a letter, dated March 28, 1955, appellant answered the 
charges that were set forth in the letter of the proposed dis- 
charge (J. A. 20). Thereafter, in a letter, dated March 8, 1955, 
the Director of Personnel of Foreign Operations Administra- 
tion notified appellant that his separation would be effective at 
the close of business on April 25, 1955, as originally proposed 
in the original letter of proposed discharge (J. A. 11). 

The Director of Personnel went on to state in his letter that: 


* * * + 


“One of the key considerations in the assignment of per- 
sonnel to overseas posts is the selection of persons whose 
conduct and demeanor will be above reproach. We 
must be ever mindful that the actions of our personnel 
and our host country will not cause any embarrassment 
to the United States Government. The several in- 
stances of poor judgment on your part in Liberia are 
sufficient basis to render you unsuitable for further for- 
eign assignments with this administration. Accordingly, 
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you rat it your marin wl Sesto 
the close of busi on. April 25, 195, as ori sally pro- 


posed in my letter, dated March 25, 1959. 


In the same letter, appellant was further notified that For- 
eign Operations Administration employees may appeal in 
writing separation actions of this type to the Director of the 
Administration. 

1955, appellant notified the Ad- 

sons Administration of his de- 

(J. A. 24). Upon receiving 

appellant’s request in this matter, the Director appointed three 

officers to an appeal board to hear evidence pertaining to ap- 

pellant’s discharge as an employee of the agency. The board 

members were further instructed, on the basis of their con- 

sideration of the case, to submit a joint recommendation to the 
Director of the Agency (J. A. 24). 

On April 30, 1955, ap t, represented by counsel, met 
with the Board members and hearing was held in the matter 
of appellant’s discharge. In a memorandum, dated September 
9, 1955, the findings and recommendations of the Appeal Board 
were forwarded to the Director of International Cooperation 
Administration. The Board concluded that there was suffi- 
cient evidence to support Count One; but there was insufficient 
evidence to support Counts Two and Three (J. A. 25). The 
Review Board specifically concluded that the appellant main- 
tained an active interest in this business (obtaining an export 
license, his association, and communications with diamond 
dealers), and thereby created a situation that might have em- 
barrassed the United States Government, of which he was an 
employee. 

On September 26, 1955, the Director of the International 
Cooperation Administration advised appellant of his final de- 
cision. The Director stated, in pertinent part (J. A. 37): 

“This will serve to advise you of my decision respecting 
your separation from this agency after due consideration 
to the recommendation made by the Appeal Board in 
your case. 
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Service and the unsatisfactory. performance of his duties 
shall have been established at such hearing. Aug. 13, 
1946, c. 957, Title VI, § 642, 60 Stat. 1017. 

§ 1022. Misconduct or malfeasance: 

The Secretary shall separate from the Service any 
staff officer or employee who shall be guilty of miscon- 
duct or malfeasance in office, but no such. officer or 
employee shall be so separated from the Service until 
he shall have been granted a hearing by the Board of 
the Foreign Service and his misconduct or malfeasance 
shall have been. established at such hearing.. Aug. 13, 
1946, c: 957, Title VI, § 652, 60 Stat. 1017. 


SUMMARY OF THE ARGUMENT 


_1. Appellant contends that the adverse charges filed against 
him were not sufficiently specific.. Contrary to his. assertion 
the record reveals the charges, were lengthy and detailed, and 
the matters contained therein were identified as to time, place, 
and person. Moreover, appellant replied to the charges in 


detail, and in so doing indicated in no way that he did not 
understand the nature of the charges. Clearly, the charges 
contained sufficient information for appellant to have a fair 
chance to defend himself. 

2. Appellant maintains his removal from Federal service 
was a departure from applicable removal procedures. The 
record discloses that appellant was served with adverse charges, 
to which he replied. Thereafter, while represented by counsel, 
appellant had a hearing.-before the Agency’s Appeal Board 
and there was afforded every opportunity to refute the charges. 
The Appeal Board, on the basis of the evidence adduced at 
the hearing, proceeded to make findings and recommendations. 
On the basis of these findings and recommendations the Agency 
head concluded: “This will serve to advise you of my decision 
respecting your separation from this Agency after due con- 
sideration to the recommendations made by the Appeal Board 
in your case eee” 

Under these procedures there was no substantial departure . 
from the applicable. procedures, ‘no misconstruction of gov- 
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erning legislation, nor any error affecting the substance of 


the administrative determination. | 
ARGUMENT 


L The charges alleged in the proposed letter of discharge 
were sufficiently specific 


On March 25, 1955,‘ by registered mail, appellant was ad- 
vised of the Agency’s proposal to separate him from Federal 
service within a thirty-day period. The letter contained three 
reasons for the proposed discharge. Count No. 1, which the 
Agency’s Appeal Board concluded was sufficient to support 
appellant’s separation, read as follows (J. A. 8): 

“1, Making private arrangements in anticipation of 
personal profit by qualifying to engage in outside busi- 
ness activities while an FOA employee in Liberia. For 
all intents and purposes you qualified under Liberian 
law to purchase and export diamonds by acquiring & 
license to purchase and export diamonds. Such busi- 
ness activities are in contravention of the provisions of 
both Administrative Memoranda Numbers 35 and 62. 
Evidence supporting this charge follows: 

“A, Acquired: Liberian License No. 0055768 on Sep- 
tember 11; 1954, for $25.00 for four months’ privilege to 
purchase and export diamonds. 

“B, Sending letters to diamond dealers inquiring as 
to prices paid, import duty, requirements, quantity 
desired, etc. Letters were also sent to U. S. Embassies 
at Tokyo and Copenhagen as well as HICOG in Ger- 
many requesting lists of firms which buy, sell, and cut 
jewel and industrial diamonds. ~ 

“C. By contacting at least'one diamond dealer in the 
States during home leave (September to November 
1954). attempting to. make financial arrangements to 
purchase diamonds in Liberia.” ) : 

-From a close reading of the above adverse charge it is diffi- 
cult to understand how the Agency could have detailed a 
charge with ‘any greater specificity. The charge is lengthy 
and detailed, and the matter contained therein, is adequately 
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plainly reveals.that he had no, difficulty. answering the charges. 
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eh 


: misconduct, 6 or malfeasance in office, but no such officer 
oF em 6 shall be ao éeparated from the Servies until 
the Board of 

the spans Service and his misconduct ¢ or malfeasance 


shed at such hearing. {Empha- 
SiS supplied.] 


Inasmuch as the Foreign Operations Administration did not 
have regulations relating to removal procedures at the time of 

appellant's discharge it proceeded. on.an ad hoc basis using the 
pertinent; provisions of the: Foreign Service regulations appli- 
cable to the same category.of personnel as appellant; that is, 
foreign. service staff, and which regulations were promulgated 
by the Secretary.of State pursuant to his authority contained 
in the Foreign Service Act. including Section 652 of the. act 
above quoted. 

The Foreign Service removal regulations provide in perti- 
nent part for the following procedures: 


(1) An employes whose removal is contemplated 
shall be giver a statement of charges; setting out the 
reasons for the proposed separation ; 

(2) The employes shall be allowed a reasonable’ pe- 
riod to reply to the charges, usually 30 days; 

(3) After reply, the employee is entitled to have his 
case reviewed before 4 Board where he can personally 
appear and present evidence; and 

(4) The Board shall report its findings and récom- 
mendations to the Secretary of State, such findings and 
recommendations being advisory only. . Thereafter, the 
employee will be advised of the agency’s final decision 
in thé proposed discharge action. 


Tt would appear that in removing appellant from Federal Service he was 
treated more kindly than was legally required. There being no removal 
regulations the Agency, was then required to follow only those requirements 
set forth in Section 852 of the Foreign Service Act (22 U. 8. ©. § 1022). 
The record makes clear that this section was fully complied with. Appel- 
jant was accorded a fall hearing and on the basis thereof findings, were 
made. Appellant. was then removed from service.. It is clear that the 
statutory requirement was met, and now, appellant should have no cause to 
complain. 
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In considering appellant’s case in its total setting it appears 
that the above procedures and statutory requirements were 
substantially followed by the Agency. In a letter, dated 
March 25, 1955, the Director of Personnel advised appellant of 
the proposed discharge and the reasons for the adverse action 
(J. A.8). Appellant replied to the charges in writing, and re- 
quested a hearing on the charges when the Agency indicated its 
decision to remove him from service (J. A. 20). After an Ap- 
peal Board of three members was appointed Appellant ap- 
peared at a hearing and there, with the assistance of counsel, 
proceeded to present evidence in his own behalf. After hear- 
ing evidence on the adverse charges, the Appeal Board pro- 
ceeded to make specific findings and recommendations (J. A. 
25). The Board concluded that Count one was the only charge 
supported by the evidence. Thereafter, the Agency head was 
informed of the Board’s findings. Pursuant to findings pre- 
sented to the Director, appellant was advised of the Director’s 
decision to remove him from Government Service (J. A. 37). 

Although the above removal procedures comply with the 
applicable removal regulations and statute, appellant also as- 
serts that he should have been advised as to which adverse 
charge the Agency head relied upon in removing him from Fed- 
eral Service. With due deference to this contention it seems 

perfectly clear that the Director in his final letter of separation 

made it quite clear that he was relying on the findings of the 
Appeal Board in separating appellant from the Service. In his 
letter the Director stated (J. A. 37): 


This will serve to advise you of my decision respecting 
your separation from this Agency after due considera- 


«There is an unbroken line of authorities holding that, so long as there 
was substantial compliance with applicable procedures and statutes, the 
administrative determination was not reviewable as to the wisdom or good 
judgment of the department head in exercising his discretion. See, inter 
alia, Keyton v. Anderson, 97 U. 8. App. D. C. 178, 229 F.. 2d 519 (1956) ; 
‘Williams v. Cravens, 93 U. S. App. D. C. 380, 210 F. 2d 874 (1954), cert. 
denied, 348 U. S. 819; Kohlberg v. Gray, 93 U. 8. App. D. C. 97, 207 F. 2d 35 
(1953), cert. denied, 346 U. S. 987; Blackmon v. Lee, 92 U. 8. App. D. C. 268, 
205 F. 24 18 (1953) ; Powell v. Brannan, 91 U. 8. App. D. OC. 16, 196 F. 24 
871. (1952) ; Carter v. Forrestal, 85 U. 8. App. D. C. 58, 175 F. 2d 364 (1949), 
cert. denied, 338 U. S. 832. 
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tion to the recommendations made by the Appeal Board 
in your case. : es 

It is my decision that your withdrawal from the for- 
eign service and termination were proper actions. * * *. 


It-was before the Appeal Board that appellant appeared for 
his hearing on the adverse charges. Before this forum, appel- 
lant, represented by counsel, was extended every opportunity 
to refute the adverse charges. Finally, after careful consider- 
ation of all the evidence adduced at the hearing, the Appeal 
Board, in a memorandum, dated September 9, 1955, set forth in 
its findings and recommendations. It concluded that there was 
sufficient evidence to support Charge One. 

The memorandum made this fact perfectly clear to the 
Director as it stated (J. A. 25): 


Charges 2 and 3. There is not sufficient evidence to 
support Mr. Harshaw’s separation. 

Charge 1. There is no direct evidence of transaction 
by Mr. Harshaw in the diamond business. It is clear, 
however, that he maintained an active interest in the 
business (obtaining an export license, and his associa- 
tion and communication with diamond dealers) and 
thereby created a situation that might have embar- 
rassed the United States Government of which he was 
employed. 


Under these particular settings of facts it seems quite appar- 
ent that the Director was fully apprised of the Board’s find- 
ings, and that the action taken by the Director in the removal 
action gave adequate and careful consideration to the Board’s 
findings. Certainly these procedures do not demonstrate any 
arbitrary or capricious action on the part of the Agency head. 
Moreover, there does not appear to be any substantial de- 
parture from the applicable removal procedures, no miscon- 
struction of governing legislation, nor any like error affecting 
the substance of the administrative determination.© Boylan 


*The insufficiency of the two proposed original three charges did not 
disturb the validity of the employee’s removal. The principle of law is well 
recognized that so long as one of the grounds announced appears rational 
and proper, Courts have refused to review the evidence or to examine the 





(1949), cert. dented, 338 U.S. 83: . 
(1949); Powell v. Brannan, 91 U. S. App. D. 
871 (1952). 

The applicable 


reads (J. A. 14a): 

The employee charged, and, if the action was initi- 
ated on his recommendation, the principal officer of the 
post will be notified in writing of the Secretary’s deci- 
sion. 

From the context of the above regulation it seems reasonable 
to conclude that the Agency head is not required to set forth 
the specific reasons for the removal of an employee. 

In support of his position in this court appellant cites Mulli- 
gan. v. Andrews, 93 U.S. App. D. C. 375, 211 F. 2d 28 (1954).° 

Once analyzed, it becomes apparent that this decision was 
predicated on the plain wording of the particular regulation or 
statute which required the reasons for discharge to be specifi- 
cally set forth. In the Mulligan case, the Court carefully 
pointed out: 

Plainly, and we so hold, the requirement of “reasons” 
for removal is not satisfied in this case by the conclusion 
of “unsuitability” based upon vague references to ap- 
pellant’s answer and “facts developed during the in- 
vestigation.” The decision failed to disclose which of 
the charges contained in the notice of proposed adverse 
action were relied upon for removal; or, indeed, whether 
removal rested upon any of the charges. Under the 


merits of the Agency’s findings. See Vitarelli v. Seaton, 102 U. 8. App. 
D. C. 816, 258 F. 24 838 (1958) ; Deviny v. Campbell, 90 U. 8. App. D. C. 
171, 194 F. 24 876, cert. denied, 344 U. S. 826 (1952). ae 
“Chiao sce the recent case of Coleman v. Brucker, No. 14814, decided 
June 19, 1958. 
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provisions pf the. statute ond of the remulations gut: 
Lined above only findings span such Char get, SEGRE Y 
identified, car yi ee aie: $433: * Sti ' 

Phere is still another reason for the court ruling as it did an 
the Mulligan case. Fhere the employee had an appeal to the 
Givil Service Commission. This was a weighty consideration 
because the Civil Service Commission’s Administrative inter- 
pretation of its regulations, in a decision adverse to the ém- 
qloyee, can ‘be based only upon reasons contained in the origi- 
nal notice of proposed adverse action? Hence, from thiginter- 
pretation it becomes apparent that the Agency was: bound to 
make known the reasons for the adverse action. However, in 
sppellant’s case there is no appeal to the Civil Service Com: 
mission. Contrarily, in the case of appellant’s remoyal, the 
final decision of removal rests entirely ‘in the discretion of the 
head of the Agency. There is no provision for an appeal to 
any higher echelan | 


One remaining point remains to be discussed. In the in- 


stant case the applicable statute and regulations are clear that 
findings are to be made by the Appeal Board. Section 744-37 
of the applicable regulations makes this fact perfectly ap- 
parent. It reads as follows: ° 


When the hearing panel has heard the facts and has 
taken testimony it will prepare a record of the hearing 
including a transcript of the testimony and its report. 
This report shall contain the findings of the hearing and 
such further recommendations as may be appropriate. 
[Emphasis added.] 

This positive language negates any conclusion being drawn 
that the Agency head must also set forth findings for the reason 
of removal where the section incident to his action merely re- 


* See Federal Personnel Manual 8 1-28 (1949). 

*-See also Section 764.4 that reads as follows: 

“Action by the Board. The Board in the exercise of its own judgment” ~ 
shall render its opinion as to whether or not unsatisfactory performance of 
duty, malfeasance, and/or misconduct, as the case may be, has been estab- 
Lished at the hearing, and shall make recommendations to the Secretary.” 
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lates that the “employee charged * * * will be notified in 
writing of the Secretary’s decision * * *.” 

Considering the regulations in its entire setting, and giving 
proper consideration to the language of the above two sec- 
tions, it seems quite apparent that the Director, after receiving 
the findings and recommendations of the Appeal Board was 
only required to give notice to appellant of his removal from 
service. 

This requirement was met. Accordingly, the applicable re- 
moval procedures were substantially complied with and there 
now appears no reason to disturb the judgment of the District 
Court. 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Oxtver GAscH, 
United States Attorney. 
Cart W. BELCHER, 
Frep L. McIntyre, 


Assistant United States Attorneys. 
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